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of Indians to allotments, and the United States
.sent.ed to submit its interest in the truét estate t
decree of the courts of the United States; but that it did net

upon the .state courts authority to pass uponl Federal questio confgr
which, prior to 1894, no court had any authority, and that E;S'Wer'
court of Oregon was without jurisdiction to en,tertain th " siato
versy. See also Smith v. Smith, 140 Wis, 599, 193 N e‘.’i’mmrOT
Y:—ta_.-tah-.wah v. Rebock (C. C.) 105 Fed. 257. ,It ig im.o '-bllés’.._
distinguish McKay v. Kalyton, supra, from this case PiSS; ¢ to.
goes farther than is necessary here. The facts are thalt thn laCt :
died before the issuance of the trust patent and before th 0 e IOtteaf~
of the allotment. We hold, following MeKay v, Kal tox:(l3 EEPI“OV@I ..
probate court of Mahnomen county had no jurisdiétionyto é t o Fhe:'
who was entitled to receive from the United States the lang Zﬁzg._'

to Henry Hutchinson. Plaintiff h :
. : a8 o
title and his case fails, accordingly made no proof of .

Order affirmed,

by that act eop.
o the result of 4

JOIIN BROWN, J= v. W, H. SMALLWOOD.!
July 30, 1915, .

Nos. 19,447—(250),

Home Rule Charter — preferential voting,

f1. it was the 'intention of Laws 1013, ¢, 102, that the preferential s Steﬁ
:91‘;0 :;lg for which provision was made in the Dulnth Home Rule Charier' if
s should apply to the election of the munie j 3
: unicipal judges of the city; aud
:‘thd .ac;, thouih not passed by a two-thirds vote, legally provided anyajssifi?
judge, and & branch or division of the court
: : and fixed th
office and times of election of the Jjudges and othe;'wise r P
and proceedings therein.

egulated the court

Preferential voting — violation of Constitution

2. The preferential system of voting provided by the Duluth chart.e'r.
: ¥

1Reported in 153 N. W. 953,
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i

‘whereby first choice, second choice and-additional chelce, voles are permitied,
.and are counted in a manner therein provided, is unconstitutional as in con-

traﬁention of article 7, section 1 and scction 6, of the Constitution.

¢ John Brown, Jr., a citizen and voter of the city of Duluth, gave
qotice of contest and appeal from the resclution of the city council
of the city of Duluth acting as a canvassing board, by which it de-
cided and certified that W. H. Smallwood was elected judge of the
municipal court of that city for the term of four years, on the ground
that more first choice votes were cast for William L. Windom than
any other candidate at that election and that Windom having received
the highest number of first choice votes was elected to that office.
The respondent made answer and prayed that the contest be dis-
missed. The matter was heard before Cant, Dancer and Fesler, JJ.,
who made findings and ordered judgment, Cant dissenting, in favor
of contostee. From the judgment entered pursuant to the order for
judgment, contestant appealed. Reversed.

Fryberger, Fulton & Spear, for contestant.

H. H. Phelps, for respondent.

Diserz, C.
At the general municipal election held in Duluth on the first

Tuesday of April, 1915, the contestee, W. I Smallwood, was a
candidate for the office of municipal judge, and was declared slected
by the city eouncil. The contestant, John Brown, Jr., is an elector
of Duluth, entitled to contest the election. Om the hearing of the
contest there were findings and judgment for the contestee. The
contestant appeals from the judgment. '

There are two questions:

(1) Whether the preferential system of voting provided by the
Duluth charter applies to elections of the municipal judge.

(2) Whether the preferential system provided by the Duluth char-

ter is constitutional.

1. Tt is contended that the municipal judge is a state officer and’

that for this reason the legislature did not intend his election by the
preferential gystem. It is conceded that the municipal judge is a

i
}if}l‘g?l':‘:
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state officer in certain sense
- Minn, 136, 127 N. W, 473,

referred, was on the first Tuesday in April following. We take
" jndicial notice that in April, 1913, a special judge and an assistant
*punicipal judge were elected under the preferential system; and
the legislature, when it enacted the act of March 24, 1913, providing
" for their election, knew of the general municipal election to be held
in the following April under the preferential system, and knew
that there was no law, except that provided by the charter, under
which an election could be had. There was no time for a primary
under the general law prior to the election and no method of putting
candidates before the people, except by the preferential system
which the city had provided.

We are of the opinion that it was the intention of the legislature
that, commencing with 1918, the three judges for whom provision
was then made should be elected at the general municipal election
of Duluth, in the manner provided for elections by the charter. The
election was a local one, of no particular concern to the rest of the
state, and there was no reason why it should not be conducted by
the local machinery. There was every reason why it should intend
to avoid annual elections, or a primary for the judges alonme, and
afterwards an election either by a separate ballot or by a ballot
combined with the preferential ballot. - The fact that the election
was of a judge is, in itself, of no significance. If the preferential
system of voting was constitutional, there is no reason why it should
not be applied to the judges. There is nothing peculiarly sacred
about the method of their election and by chapter 102 the legislature
manifested no intent that a different method of election should be
accorded them. If a preferential election was good for commission-
ers, it was not necessarily bad for judges. We think the court was
right in holding that the preferential system was intended; and if
constitutional the apparent result of the election is right.

In speaking of the effect of Laws 1913, p. 107, e. 102, we have
not overlooked article 6, § 1, of the Constitution, requiring that all
inferior courts must be established by a two-thirds vote, nor have
we neglected to notice that chapter 102 was not enacted by such a
vote. All objection to the lack of such vote is-answered by Dahlsten
v. Anderson, 99 Minn. 840, 109 N. W. 697.

s of the term. State v. Fleming, 119

In the case cited it
- was 80 held Ta:
there was an attempt to legislate an Incumbent, a munie e

under the general laws, out of office upon a change t
charter, The munieipal court is a state court w
(?onst. art. 6, § 1, providing that all inferior
lished by the legislature by a two-thirds
pay the :r.nunicipal judge. He is paid by the ity of Dulyth 6
city furnishes him quarters. He is elected by the electors f t};; The
Const. art. 6, § 9. His jurisdiction is lmited, ety

’.I‘he Dg]uth Home Rule Charter of 1919 undertook

0 2 home ryle
ithin the meaning of'
courts shall be estah<:
vote. The state doeg no'.'

to provide ap B

1891, p. 595, c. 53. Tt provi o] g o Sp Laws

jl.ld.ge. The home rule eharter of 1900 took no noti
nicipal court.

.. e, or otherwi :
as to the municipal court, By chapter 10.;, )P 107 e Tegislato
* ;

th. It was provided that g (ha
. » . - t -
general munieipal election, on the first Tuesday in April iQJ;};e

2 3. 0

there sho-uI.d be elected. 2 suceessor to the then special Judge, and at -
}tlhe san{ae time an assistant municipal judge, both of Whom’ should
old office for four years. It was provided that the municipal

judge should be elected at the pene 1 electi
i April, 1915 genera: election on the fipst Tuesday

The act of 1913, for one thing, i
of the _munieipal court, and the provision for g branch court and:
a new judge, beyond doubt, It intended, further, to do aws a’}il;ﬂ
annpal elections, and make the election of the judgges biennalz -WI: :
respond with the biennial election system of the city, Tt was en(;c(icqz;
March 94, 1913, and the general municipal election, to which.'eft':

g
H:
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2. The next question is whether the preferential sy

stem of vy,

FOR COMMISSIONERS,

for which provision is made in the Duluth charter, ig eonstitat; ; _ . First Second | Additionai
The general scheme of the preferential system ,is this: tut.'m (g:v?fda aézt)o Cﬁgifm?;g;g::r;r patiot will| " Choice. Choice. Choices.
All candidates go upon the official ballot by petition. The p, itam T Bernard . co.iueeenaieiie o eaens
provides for first choice, second choice and additional choice,’ v iris E. Lewis ...... e Y DT BESRERa
L the result of the first choice is a majority for a candidaty, 1. B con .o e
elected. If a count of the first choice votes brings no majOrify' ik .:TE."MCBI;ZJI%;E‘E‘SC;];- Ml R TRl I .
second choice votes are added to the first choice votes, and if 4 & ofeE?kNor;ran I ORI
didate then has a majority of the first and second chojce vote'g,:_ ernard Sﬂbmtei,n_':'.':.'.':'.“,'.':.'::.“_' DTSSR DORORRREE SRR
is elected. If there is not a majority, the first and second - chg e R B 2
votes are added to the additional choice votes, and the candidate L; OF JUDGE OF MUNICIPAL COURT. First Second | Additional ﬂ'm{"
ing a plurality is elected. Each voter may vote as many additi e for one only on first choice. Choice, Choice. Choices, ik §
choice votes as he chooses, less the first and second choice voteé;_:{; te for one only on second choice,
is, he may vote as many additional choice votes as there are cands _ CNorbon T e e
dates, less two. . In this case, there were four candidates, each g ﬁ?lnﬁg'szuﬁl?&o'd'_'::::::::::::::::::::: RPN BOSIRNES DO
had two additional votes, or a total of four votes. No VOtéI‘_ ".a jam L. Windom ..o
votemorethanonevoteforanyonecandidate. He is not reqy SRR DRSO UTRERONE DORRRR
to vote a second choice or additional choices, The following is ¢

official ballot used at the election:

MUNICIPAL BALLOT.

First Second ist & 2nd Add’l 1st, 2nd &
Choice, Choiece. Choice. Choiee. Add’t Choiee,
General Municipal Election, City of Dulath, April 6th, 1915, e e olee o e
Ng, sl e T andgell L. L. .. 992 734 1,726 402 2,128
.. TwammueTIoNs, el oNorben Ll 3,417 1,501 2,918 167 5,085
g To vote for any person mark a (x) in the square in the appropriate column. © 3 Smallwood ..... - 3,496 2,845 6,341 249 6.581
53 according to your choice at the right of the name voted for. b Bl Windom L. L. L 4,408 604 5,012 54 5,066
Vote your first choice in the first eolumn. Totaly 12.513 5,654 17.007 363 18.860
Vote your second choice in the second eolumn. — - - d .

Vote for all other candidates which you wigh to support in the third colum:

Vote 2 first choices for Commissioners or ballot will be void a
sioners.

Don’t vote more than one choice for any candidate as
count for any candidate.

Any distinguishing mark makes the ballot void.

If you wrongly mark, tear or deface this ballot return it and obtain another
irom the election officers,

$ to Comm. - There was no majority of first choice votes. There was no major-

ty of first and second choice votes. There was of course a plural-

ity of first choice, second choice, and additional choice, votes.

-The Constitution provides as follows:

“Fvery male person of the age of twenty-one years or upwards
¥ % shall be entitled to vote at such election * % % forgl]

ficers that now are or hereafter may be, elective by the people.”

Const, art. 7, § 1.
: 130 M.—32,

ouly one choice wi
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There is this further provision:
“All elections shall be by ballot, except for su
may be directed by law to be otherwise chogen.”

When the Constitution was framed and as us
“vote” meant a choice for a candidate by one co
ified to exercise a choice. Since then it has mea
was never meant that the ballot of one elector, cast for one eandid
could be of greater or less effect than the hallot of another clectop:
for another candidate. Tt was to be of the same effect. Tt wag'p;
thought that with four candidates one elector could vote for thy
didate of his choice, and another elector could vote for three c.('3
dates against him. \ The preferential system directly diminighes
right of an elector to give an effective vote for the candidate 0
choice. If he votes for him once, his power to help him ig exhaug
If he votes for other candidates he may harm his choice, but esiiy
help him. Another elector may vote for three candidates opposed i
him. The mathematical possibilities of the application of the yst
to different situations are infinite. :

Naturally enough we have little direct authority upon the o
stitutionality of this method of voting. In some states cumulat
or restrictive voting is allowed by the Constitution. When the voti
is cumulative, and there are sufficient candidates, the voter votes:
as many candidates as there are offices to be filled, or votes all-

votes for one candidate, or otherwise distributes them. Under the
restrictive system he is permitted to vote for only a portion of
candidates to be elected, for Instance, for two when there are fo
offices to be filled. Cases under these systems are of some pl‘eéént
value. In Illinois the Constitution provides for cumulative voting
Const. art. 4, § 7. This is a right which the legislature may no
terfere with under the Illinois Constitution, and the voter has t
constitutional right to cumulate his votes. Rouse v, Thompsoﬁ,'“ﬁ.
Tl 522, 81 N. E. 1109; People v. Dencen, 247 TIl. 289, 93 N

437. Attempts have been made to provide for cumulative voting'b
legislation without direct constitutional authority. An account.
one such attempt is given in Maynard v. Board of Canvassers, !
Mieh. 228, 47 N. W. 756, 11 L.R.A. 832, Tt was held unconstit
tional. The court said:

“The Constitution is the outgrowth of a desire of the people for
representative form of governmment. The foundation of such a
ysfeln of government is, and always has been, unless the people havg
therwise signified by their eonstitution, that every elector entitled
cast his ballot stands upon & complete political equality with every
er elector, and that the majority or plurality of votes cast for any
yson or measure must prevail. ¥ ¥ * It Is the constitutional
bt of every elector, in voting for any person to represent him in
legislature, to express his will by his ballot; and such vote shall
o of as much influence or weight in the result, as to any eandidate
ioted for, as the ballot and vote of any other elector. ;i The Con- i
itution does not contemplate, but by implication forbids, any elector .
10 cast more than one vote for any candidate for any oﬂice.i?é The

sobibition is implied from the system of representative government

rovided for in that instrument. * ¥ ¥ Giving to the language

f the Constitution its ordinary signification, it declares the principle

hat each elector is entitled to express his choice for Representative,
5 well as all other officers, which is by his vote, and the manner of :
ipressing such choice is by ballot. When he has expressed his
reference in this manner, he has exhausted his privilege; and it is
ot in the power of the legislature to give to his preference or
hoice, without conflieting with these provisions of the Constite-
ion, more than a single expression of opinion or choice. * * *7
- In State v. Thompson, 21 N. D, 443, 131 N. W. 239, there was in-
olved the cumulative voting for commissioners under a commission
orm of city government. There was language in the statute easily
‘susceptible of the construction that cumulative voting was intended.
The court, with effort, held that the statute did not contemplate
‘eumulative voting. Mr. Justice Fisk dissented, holding that en-
ulative voting was intended, and that the statute was unconstitu-
'-_fional, adopting the views of the Maynard case, supra. Mr. Justice
‘Spalding, while coneurring in the opinion, held that, if the statute
provided for cumulative voting, it was unconstitutional. In the
course of his opinion he said: .

“Our system of government is based upon-the doctrine that the

ch town officar
Const, art. 7
ed in it, the
nstitutiona}ly_- q
1t nothing glg
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- majority rules. This does not me ord Ly ' '
a8 majorily of marks, | “that such primaries are not in reality elections, but mere-

majority of persons possessing the necessary qualifications. 5
number of such persons is ascertained by the means of gp :31"5'L
In the case at bar it may be noted that the number of pers: 9
voted were 12,318, and the number of cross marks congidere 5
plurality election were 18,860. Tt was not a voting of man 44
man. - 8
In State v. Constantine, 42 Oh. St. 437, 51 Am. Rep. 83
statute under consideration authorized the election of foux: e
of the police board, but denied to an elector the right to vote £ e
thfiél two members. This was held unconstitutional, The:
8a1d: ' .

jon
sominating devices.”

Our own court has made a distinction between provisions which
ght not be fatal in primary statutes, which would be fatal in elec-
. statutes. In State v. Johnson, 87 Minn. 221, 91 N. W. 604,
. Mr. Justice Lewis, in referring to a primary election, said:

1f the election of candidates to the position of nominees is an
Joction within the meaning of article 7 of the Constitution, then -
¢ primary law, as above construed, is unconstitutional. It would,

n certain cases, deprive the voter of his privilege to exercise the

Jective franchise.”

‘And in State v. Erickson, 119 Minn. 152, 137 N. W. 385, Chief
ustice Start said that “statutory regulations applicable only to a
imary election, which might be repugnant to the Constitution if

“No such thing as ‘minority representation’ or ‘cumulative v
was known in the policy of this state at the time of the adoptios
this Constitution in 1851. i -

1 = The right of each elector to vote 4tended to elections, are not necessarily invalid.”
candidate for each office to be filled at an election had nev . : i h
doubted. No off _ L “The quotations made from the different cases are mol chance ex-
oubted.  No effort was made by the framers of the Constity] ressi Th indicative of the id hich tes all
to mOdify this I'ight and we think it was . " d d R I.'eSSlODS. ey are 1ndicative o € 1ded, W -10 perm-ea 28 ‘H,

- - {: _— ik intended to continn gal thought, that when a voter votes for the candidate of his choice,
g ¢ sueh right by the provision that each elector ‘shall ba is vote must be counted one, and it cannot be defeated or its effect
iitled fo vote at all elections.’” ; by th f another elector voting f . A

Tn Opinion to the H R . L __ssene&, excepfc y the vote of another elector voting Tor one,

il P ‘ e House of epresentatives, 21 R, 1. 57 ialified voter has the constitutional right to record ome vote for
! tl. 1008, a ll.ke opinion was given by the justices. . The same h e candidate of his choice, and have it counted one. This right is
ing was made in MeArdle v. Jersey City, 66 N, J. Law, 590, 4 ot infringed by giving the same right to another qualified voter
}013, 88 Am. St. 496, and Bowden v. Bedell, 68 N. J. La pposed to him. It is infringed if such other voter is permitted to
53 _Aﬂ‘ 1.98" ' : ote for thres opposing candidates.

Attention is called to some cases involving primary elections § "We know of but fwo cases involving the preferential system. One
departures from what seemed to be mandaies of the Constitut State v. Portland, 65 Ore. 278, 133 Pac. 62. The Constitution
have been upheld. Usually it will be found that the courts 4 f Oregon distinetly authorizes such system and it is of course valid.
them upon the ground that primary elections are not elections w he other is Orpen v. Watson (N. J.) 93 Atl. 858. The court
the Constitution. This is likely true of Adams v. Lansden ere reached a conclusion directly opposed to our views, We have
Idahe, 483, 110 Pac. 280; and is certainly true of State v. Nich tven it full consideration. It does mot accord with our views, and

50 Wash, 508, 97 Pac. 728; upon which the Idaho case seem ¢ do not follow it.
resi. In referring to these two and other cases, the supreme court Men of serious purpose have given thought to the preferential and

Tennessee, in Ledgerwood v. Pitts, 122 Tenn, 570, 595, 125 S ‘other systems of voting, and are of the opinion that the prevailing

1036, said that the decisions in such cases were rested upon the' system of voting by ballot is not elfective. Some of the various
stems are referred to in the Maynard ease, supra, MeCrary,
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Elections, note pp. 158-162; Sixty-third Cong. Sen. Dge, 142 _ . adopted by the people of Duluth. Tt is legislation and as legis-
and the libraries are replete with contemporaneous Hter.f;],tur -"3‘5‘ tion it is to be enforced unless its unconstitutionality appears be-
ing of the subject. We have no quarrel with them. Our e 3 vond 2 reasonable doubt., Curryer v. Merrill, 25 Minn. 1, 33 Am.
is with the constitutionality of the act before us and not v: i :ye . 451; Lommen v. Minneapolis Gaslight Co. 65 Minn. 196, 208,
goodness of other systems or with defects in our own. 1 8 N. W. 53, 83 LR.A. 437, 60 Am. St. 450. The membership
We are making no narrow construction of the Constitutio £ the commission embraced lawyers of recognized ability. This
Elwell v. Comstock, 99 Minn. 261, 109 N. W. 113,. 698, 7. L. ourt has entertained three election contests prior to this one, all of
(N.8.) 621, 9 Ann. Cas. 270, the constitutionality of 4 ,Statiit ‘them arising out of the first election under this charter.  Farrell v.
thorizing voting by machine instead of by ballot was uphel e icken, 125 Minn. 407, 147 N. W. 815; McEwen v. Prince, 125
Justice Brown, the present Chief Justice, said : : finn. 417, 147 N. W. 275; Qilberstein v. Prince, 127 Minn. 411,
“Clonstitutions are not made for existing conditiong only, 10 N. W. 653. All were conducted with ability, In one case
the view that the state of society will not advance or impr‘, o «Ewen and Prince, and in another Silberstein and Prince, con-
:E.or future emergencies and conditions, and their terms and 'y tended for the office of mayor. In both cases Prince was solemnly
sions are constantly expanded and enlarged by constrﬁctioﬁ tép' .ec]ared elected. None of these men had a majority or even a -
the advancing and improving affairs of men.” :'.'plurality of first choice votes. Tf the majority opinion in this case
There the purpose was to use a wachine which answerad Al i right‘none of them had a semblance of a right to the office. : They
purposes of the Constitution—secrecy and a correct count. B . ere all “fighting windmills.” In the McEwen ease another candi-
another method of reaching a correct result. Here the purpos date, Fay, with the highesi number of first choice votes, presented
to adopt a different plan of voiing, necessarily affecting whit “:n the trial court the elaims sustained by the majority opinion in this
think to be the clearly granted constitutional rights of fhe'ciﬁ: “ease. The decision was against the contention, and Fay timidly
If the preferential system is adopted, it must be after a const ‘submitted and did not follow the other contestants to this court.
tio’nal sanction by the people. . ‘In Farrell v. Hicken, too, this conteniion was presented in the
It is fair to say that the question of the constitutionality trial court. Here also if sustained its application would have been
preferential vote was not suggested to the trial judges; and their decisive against the contestee. It was not sustained in the trial court
tenfion was asked only to the point first made. - and it was abandoned by the able counsel for contestant on appeal
Judgment reversed. to this court. In this case I have looked in vain through the record
as made in the trial court for any suggestion that there was any
Harram, J. (dissenting in part). constitutional question in the case. Of course no one of these facts,
I dissent from the second proposition stated in the opinion. nor all of them fogether, are decisive of the constitutionality of this
The constitutional question is, does this system of preferen legislation, but this train of civeumstances, of nisi prius decisions de-
voting violate the constitutional guaranty of a right “to vote”’ liberately acquiesced in, and of positions deliberately taken by able
election “for all officers * * ¥ elective by the people? - Co lawyers, should cause thig court to exercise much caution before
art. 7, § 1. The question is a new one in this state. It Wik holding that these positions all voluntarily. abandoned were safe
congidered in Farrell v. Hicken, 125 Minn. 407, 147 N. W. 815 beyond a reasonable doubt. No voter of Duluth has ever complained
- This charter was drafted by a commission appoinfed pur of restriction of his right to vote or of any advantage, real or sup-
to the provisions of the Constitution and statutes of the staté; posed, of any other voter. The only complaint has come from those
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State v. Nichols, 50 Wash. 508, 527, 528, 97 Pae. 728, 733, alse
“ipvolved a primary election. In one part of the opinion it is said
" that the constitutional provision as to qualification of voters does

ot apply to primary elections, but in diseussing the second choice
orovisions of the statute no such distinction is drawn. The court,
pages 527, 528, says: '

«The principal argument against the second cholce provision ig
't.hat it interferes with the freedom of election guaranteed by the Con-
‘stitntion and compels the elector to vote for a person other than the
candidate of his choice. This contention is untenable. The elector
‘has the utmost freedom of choice in casting his first choice ballot,
though his choice will not avail him unless at least forty per centum
.of his party agree with him. It was entirely competent for the leg-
islatnre to provide that a candidate receiving less than forty per cen-
tum of his party vote should not be deemed iis nominee, and with
uch a provision in the law it was incumbent on the legislature to
‘provide some other method of nomination whenever a candidate failed
to receive the required vote at the primary.”

Statutory provisions giving voters the option to cumulate their
voles upon less than the whole number of candidates to be elected
kave been held valid under constitutional provisions similar to our
‘own. People v. Nelson, 183 LIl 565, 596, 27 N. E. 217. This
case distingmishes cases like State v. Constantine, 42 Oh. St. 437,
51 Am. Rep. 833, decided under a statute denying the right to
yote for as many candidates as there are persons to be elected. The
Iliinois Constitution permits cumulative voting for legislative offi-
cers, but there is not in the Constitution of Illinois any provision
authorizing cumulative voting in elections of the kind considered in
the case eited. The Pennsylvania court sustained a statute limiting
the right to vote for six candidates where seven were to be elected,
and deelined to follow State v. Constantine. The same question
was raised under a statute in New York. In one case it wag said,
the question is “a very grave and interesting one.” People v. Kenney,
96 N. Y. 294, and in another case it was said to be a question “about
which there is room for difference and debate.”. People v. Crissey,
91 N. Y. 616. We need not go so far as the Illinois and Pennsyl-
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vania courts have
gone. For pur is ca

e <o _ purposes of this cage i
T _at 1:'10 voter can give more than one vote f g e

Thegjslatlon before us does not do thig Y s

© guaranty of the Constitution of -this
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vote, T I;:Te dz g!;?tter_of defining what persons should b:l:gst.hlad
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ake t

Under our system of government, where every voier has a right
s for office, and where the number of candidates is often large,
;5 not practicable or wise to settle the right to office by a single
allot of first cholce votes and to give a certificate of election to
‘the candidate receiving the highest number of first choice votes.
Tven the highest may sometimes receive but a small fraction of the
“tota] vote. The common method of elimination is now by means of a
“primary election. The people of Duluth proposed to dispense with
he machinery of an extra primary election and to accomplish the
game result by permitting an expression of second and additional
- ghoice votes all at once. Without regard to the merits of their plan,
it appears to me that the plan was within their constitutional power
‘40 adopt. No voter has a. constitutional right to say that his candi-
date shall be declared elected without a majority of first choice votes,
“and, if such candidate receives less, the voter who supports him has
1o constitutional right to say that the election shall be void and no
further expression of the electorate shall be received. Tn my opinion
the voters of Duluth did not, by the adoption of their charter, in-
fringe upon their “own” right “to vote.”

o

state that eve
shall be entitled to Votg :fl
elec‘.nive by the people,” hag
meamng. At the time the (%
stricted suffrage in many g ao
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should be so construed as to of
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oo of fhe nsf : ature, and not‘for' the courts, so long as s ?:mm%
Mg oo he Ne%(‘)rmeydestructlon.” Common Couneil v }Ix’c \
Wi B V, Moor. - 951, 10 T.R.A. 171, As said b El i uSh::ff_
. e, 244 Pa. St. 447 7 T

(‘In Ao i
within tﬁ: nnilt;g;lnway 1t may be said that elections are free and equi
open to all ung of the Constitution when the | equa
all qualified electors alike ; when every Vo{ejrﬁ pL;IL;hc and

a8 ) Samé_

right as any other vot
er; when each
to cast his hal o voter under the law k ioh
5% tho b s: lot anc% have it honestly counted ; when theai theln_gh-t-
o g ! 0 exercise the franchise does not deny the f egulation
’ make 1t so difficult as to amount to o denial e 1(’;11(11136 1t
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constitutional right of :
him.” £ the quahﬁed elector is subverted or deniod:

On August 27, 1915, the following opinion was filed:

Pzr CuriaM.
The contestee petitions for a rehearing. The city of Duluth,

though not a party, asks for a rehearing, to the end, we take it, that

it may appear as a friend of the court and file a brief or make an

argument if a rehearing is granted. We treat its petition as one

. proper to be considered.
1t is not snggested that there has been a failure to bring any fact

40 the attention of the court; nor that there are other pertinent au-

thorities which might be cited ; nor that arguments which might have

been made were omitted; nor that anything new bearing upon the

ois at hand. Indeed, the claim is that the court went wrong npon
a plain proposition involving no difficulty; or, to put it in the lan-
guage of one of the petitions, “If one will put the proposition up
to good lawyers, * * ¥ who have examined into the question,

cas
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five out of six will say that the st
e out of : ; atute does not viol
eg:;];led ‘gl;ﬂ:; nthe viewpoint of -the petitioners in mij:;e t:r}:aeh%
T e question here important, vi ’ -
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municipal judge.
In reaching our decision we i |
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o hce of e; VOf(?l‘, and, in addition, by a manipljlatio ;
against the frst 10}:11151' choice votes, vote for different candidate ?;0_
h.?n inst the bs tz oice of such other voter to a number of :" 6
e theyoozrlst-‘te ;Z-lumbel’ of candidates, was contrary to th:r'ie
such other voter “1;11 - :eznd that it was -
g oo otor a8 lperm_ltted to engage in a like manipulationiof
foond and add Vl.ona choice vo'te.s. Our further examinaiion ci.o"
apbelding T ﬁswf The_ (.16015101’1 is sound; and we do rig]ito'n :
Lo g unimb . ‘od the citizen to cast a vote for the candidate H;
2l cholc paired by second or additional choice vote ;
o ies cast by
Sin ing
. pr;z:e;zgujﬁdhi; Olfez lczferlook.ed and there is nothing nevﬁ"té"
on -eXamination we are con '
.jzé";:z’;n:;i oof (13;111' demsflon, a rehearing should not be giien]:;téd()f ‘rt’g: |
fopect the pimions of others, _those who framed the charte. |
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s of able counsel, must determine the decigion as ilf 'azf v
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1913 election, are without title und

“acts ©
hold office may still be involved in judicial investigation; and that
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sion has come because of the decision, and, if so, we should help

on so far as we properly can; and it is proper enough

remark upon some of the grounds urged for a rehearing for they

The petifion says:

aNecessarily untold litigation will arise over salaries of officers,

1itlo to office, and the effect of oficial acts. Claims are already made

hy different parties
“make payment to.

power
almost as divergent as the nurnber of lawyers at the bar.

of the city is liable to be seriously affected by this decision.
The result is that bankers are already expressing the fear that the
ohligations of the city eveated since the adoption of the present char-

for the same salary and the city knows not who to
As to the status of the city government, and the

s and rights of its officials opinions among lawyers even are
The credit

#* X ¥

Tt is further suggested that certificates of indebtedness issued by
csments for public improvements will be affected.
sested that one or more commissioners, holding under the
er the late decision; that the

{ the commissioners may be held invalid; that the right to

ed in litigation for salaries of officers claim-
ing to have been clected though they never entered office,

We assume that these suggestions are seriously made. They are
easily answered. The decision does not invite, nor require, nor per-
mit, the city to disavow its obligations. The credit of the ¢ity is not
affected. The time for contest of the results of the 1913 election
has gone. - It is hard to imagine a case where a court would give one
searching office a remedy by quo waerranto. The acis of the com-
missioners holding and exerciging office are valid. Public improve-
ments or assessments for them are in mno wise affected. - The
government of the ity is not gone. Tts commission form of govern-
ment is still with it. No calamity bas befallen the city. The com-
missioners ‘holding office under the 1913 election are just as truly
commissioners as if they had been elected under another system of
voting. There is no reason for confusion, There may be litigation.
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Anyone may commence a lawsuit. But all these grounds suggestad

o

testee was elected municipal judge and it

Petitions for rehearing denied.

WILLIAM POTTER and Others v. E. A, ENGLER and

Another,!
August 6, 1915,

Nos, 19,248 162},

Injunction — defeet of parties,

1. Plaintiffs seek to enjoin defendants from re
sold to defendant by the United Btates, from e
which iz in the United States. Held, that this action,

ity of an existing contract between the
be maintained unless the United State

Discretion of trial court —reversal on appeal.
2. The allowance or refusal of g tem

the discretion of the trial court, and, un
action of the trial court will be sustained.
have abused its discretion in refusing to grant

1Reported in 153 N, W. 1088,
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ehearing are without merit
-tend only to suggest a fanciful basis for fruitless litigation.

Complaint is made that the opinion fails to advise
various complications which may arise in the futur
see them. We do not know that there will be any or
should be. The only question brought to us was wheth

11
POTTER V. ENGLER 5

flect of a reversal,

moving standing timber,

porary injunction MNeg largely in -
less that discretion is abused, the -
The trial court is held not to

a temporary injunction.

Note.—Ag to right to injunetion against trespasg
22 LR.A. 233, 43 LR.A. (N.8.) 262,

to cut timber see notes in’

the city of the
e. We do no}
why there
er the con

4rose upon a contest i
stituted by an elector and not by a candidate for the offic

decide no questions not involved in the broad question g
appeal was from the judgment adjudging the contestee ¢
judgment was reversed. The law fixes the e

e, Wo eay
tated. The
lected, Thf_}j:

ertain lands the title to
involving the valig- - g
United States and defendant, cannot

8 becomes a party thereto,

s in the distriet court for Koochiching eounty by memb.em
A b ewa tribe of Indians to enjoin defendants frc.)m cv}tﬁmg
of the Ch_IPP any merchantable white pine or Norway pine timber
o O misis described in the complaint. The answer alleged,
from 5 }fre matters, that the oficers of the land office accepted de-
P ?t ’?d for tk:e timber and that the same was a reasonable
fel.ldaﬂt S 'tT that defendants entered into a contract with the govern:
r 1th}e' removal of the timber, made the require.d deposit, and
mell.’ﬂ O on the contract erected a mill at Baudette in part for the
el uIr)f sawing the timber; and further alleged that the contract
D en. ecuted to the knowledge of plaintiffs for more than fO}H‘
b 'beellal f io action or proceeding was taken or notice given or claim
ye‘dTS:: adefendants of any illegality, and plaintiffs in allowing de-
i ’;) to go forward and spend money in reliance on t?ne‘ con-
i o*ubilt of laches and were estopped to deny the va1_1d1ty .of
e e té gn order to show cause why a temporary writ of in-
’_Gh@ C('mtml(:o‘uld not issue to restrain defendants during th.e .pendeney
e s St n, was discharged and the temporary restrau‘nng order
o the' M}wdJ MecClenahan, . From the order discharging the or-
g:: SOIS:i:\: ;ause and dissolving the temporary restraining order,
Pla&zz;ii ?P?;Zi;toifﬁ;;;fi.s Richardson and Waller Richardson,

for appellants.
F?‘l;berger, Fulton & Spear, fcf)? regpondents,

ScwaLLER, J. . -
Plaintiffs,’who are Chippewa Indjans, appeal from fan orde;.l:g
inj i t defendants from cotting
i temporary injunction to prevent d s fr
iiinfe;oézlf timéer from Indian lands in Koochmhmg: cou;t}};.
The legal titibe to the lands is in the United States of Ameru'za.. n;
timbérbwaé sold to defendant E. A. Engler under the provzsmrfls E
certain acts of Congress by the United States for the benefit of the
Tndians. The proceeds of such sales are, under the acts of Congress,
| ‘ i : for the Indians.
1d by the United States as trustee
heBidz were advertised for and at the opening thereof defemdant

Engler appeared to be the highest bidder. Subsequently, by agree-




