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Before HIGGINBOTHAM, Circuit Judge, and WARD and ROSENTHAL, District Judges.
HIGGINBOTHAM, Circuit Judge, and ROSENTHAL, District Judge:

Various voters, members of Congress, the City of Austin, Texas, the GI Forum, the League
of United Latin American Citizens (“LULAC”), and voters of Cherokee County challenge
congressional redisiricting set forth in Plan 1374C, enacted into law by the Texas Legislature on
October 12, 2003, and precleared by the Department of Justice on December 19, 2003, Plaintiffs®
allege that Plan 1374C is invalid because (1) Texas may not redistrict mid-decade; (2) the Plan
unconstitutionally discriminates on the basis of race; (3) the Plan is an unconstitutional partisan
gerrymander; and (4) various districts in Plan 1374C dilute the voting strength of minorities in
violation of § 2 of the Voting Rights Act.

We hold that Plainti ffs have failed to prove that the State statute prescribing the lines for the
thirty-two congressional seats in Texas violates the United States Constitution or fails to comply

with § 2 of the Voting Rights Act. We also reject Plaintiffs’ argument that the Texas Legislature

! 2003 Texas House Bill 3, 78th Leg,, 3d C.S. (Oct. 12, 2003).

% To avojd unnecessary confusion, we will atttibuto the argumonts raiscd against Plan 1374C to the Plaintiffs
as a group. We recognize, of course, that each Plaintiff has brought distinet argumnents to the lable.
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lacked authority to draw new digtricts after afederal court drew them following the 2000 census.

We decide only the legdity of Plan 1374C, not its wisdom. Whether the Texas Legidature has
acted in the best interest of Texasisajudgment that belongs to the people who dected the officids whose
act is chdlenged in this case. Nor does the redity that this is a reprise of the act of the 1991 State
Legidature weigh with the court’ s decision beyond its marker of the impact of the computer-drawn map.
Thisextraordinary change in the ability to dice thin the lines brings welcome assistance, but comes with a
high cost of creating much greater potential for abuse. Congress can assist by banning mid-decade
redigricting, which it hasthe clear congtitutional authority to do, as many states have done. In Texas, the
phenomenonisnew but dready old. The larger lessonof 1991 and 2003 isthat the only check uponthese
grasps of power liewiththe voter. But, perversaly, these seizuresentail political movesthat too often dance
close to avoiding the recall of the disagreeing voter. We know it isrough and tumble politics, and we are
ever mindful that the judiciary must cdl the fouls without participating in the game. We must nonetheless
express concern that in the age of technology thisis avery different game.

Part | presents the factual background of the case. Part Il addresses whether Texas had the
legidative authority to draw new didrict linesmid-decade. Part 111 addressesgeneric clamsthat chalenge
the map as a whole, namdy, daims of racid discrimination and partisan gerrymandering asserted to be
uncondtitutiondly extreme. Part IV lays out the legd principles governing our andysis of Plaintiffs more
specific clams. Part V addresses the § 2 vote dilution claims as directed toward the Dallas-Fort Worth
area, aswdl asthe other potentia influence districts in East and Central Texas. Finally, Part V1 addresses

the § 2 vote dilution and Shaw clams directed at digtricts drawn in South and West Texas.



I

The U.S. Census Bureau released the 2000 decennia censusin March 2001. As a result of its
population growth, Texas was due two additiond sests in the House of Representatives, bringing its tota
to thirty-two. Texas in turn had to draw thirty-two equipopulous digtricts to account for its additiond
representation and to meet the congtitutiond requirement of one man, one vote. Under Texas law, the
Texas Legidature had the task of drawing the digtricts.®

Despite the imminency of state primary eections, the 77th State Legidature failed to adopt a
redigricting plan. Lawsuitsin state and federal court followed. Votersand others requested that the court
draw anew map. The Balderas court deferred to state court efforts to adopt astate redidricting plan.
When these gate court efforts falled, we recognized that the State’ s existing congressiond districts were
uncongtitutionaly malapportioned and reluctantly accepted the duty to prepare anew, congtitutiond plan.

Without a basdline state plan in place, the court invited the parties to submit redistricting
recommendations. Following a bench trid, the pand applied neutrd digtricting factors and adopted Plan
1151C to govern the State's 2002 eections. The pane refused suggestions not required by law and
rgjected policy choices better |eft to legidative congderation.

Balderas ultimady ordered that Plan 1151C would govern the 2002 congressiond eections.
Certain plaintiffs representing Hispanic voters appealed the decision, arguing that the panel erred by not

drawing an additiona Higpanic district inthe Southwest regionof the state. The Supreme Court summarily

8 See Perry v. Del Rio, 67 SW.3d 85, 91 (Tex. 2001).

4 Balderasv. Texas, No. 6:01-CV-158, slip op. (E.D. Tex. Nov. 14, 2002), aff d mem., 536 U.S. 919 (2002).
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afirmed.® As a result of the 2002 dections, the Texas congressiond delegation included seventeen
Democrats and fifteenRepublicans. However, withtheir newly drawn statedidricts, legidative Republicans
ganed control over both houses of the Texas State Legidature, as wdl as control over all prominent
Executive Branch postions.

The Texas Legidature revidted redidricting in 2003. The Legidaurewas unable to adopt a new
plan during the 2003 regular session, in part because Democratic House members, by absenting
themselves, denied aquorum. Governor Perry cdled the Legidature into specid sesson. During thefirst
gpecia session, the House approved a new congressiona map, but the Senate failed to do so because its
“two-thirds’ supermgority rule permittedthe Democratsto block avote. To bresk theimpasse, Lieutenant
Governor Dewhurst announced that he would suspend operation of the two-thirdsrule inany future specia
sessioncond dering congressiond redidricting legidation. Although Democratic legidatorsagain attempted
to prevent formation of a quorum, the 78th Legidature ultimately was able to accomplish during itsthird
gpecid sesson what the 77th Legidature could not: pass a congressona redigtricting plan, Plan 1374C.

I

Fantiffs argue that Texas lacks the power, under ether the Congtitution or the election Satutes,
to redraw congressiond ditricts in the middle of the decade. Some Raintiffsfind thislimitation impliatin
the text of the Elections Clause, while others urge that Congress has affirmatively limited Sate authority to
redistrict by § 2c of Title 1.5 A third strain of arguments focuses on the Balderas judgment and asserts

ether that the judgment collaterally estops the State from enacting a new plan or that the judgment

5 Balderas v. Texas, 536 U.S. 919 (2002).

® 2U.S.C. § 2¢ (2003).



exhausted the State' s authority to redigtrict.

Although there are compelling arguments why it would be good policy for states to abstain from
drawing didrict linesmid-decade, Rantiffsultimeatey fal to provide any authority — conditutiond, Satutory,
or judicid — demondtrating that mid-decade redigtricting is forbidden in Texas. In fact, what meager
authority we have found seems to alow the statesto redraw linesmid-decade, at |east where a court drew
the exiding lines within the decade. As we will explain, the Elections Clause of the Condtitution grants
states broad power to regulate the “time, place, and manner of holding elections for Senators and
Representatives.”” Congress has the power to override state regulations or to impose rules of itsown, but
it hasnot chosentolimit redigtricting to the period immediately following the rel ease of the decennid census.
Judicid decisions, both by the Supreme Court and by district courts throughout the country, have dlowed
and even invited Sates to redraw digtrict lines following a court’ s action.

Againg this backdrop of authority, we cannot agree that either the Congtitution or the voting
satutesrestrictsthe statesto once-a-decade redidricting. Wethereforerg ect theargument that the Texas
Legidature had no authority to draw the lines of congressond didtricts and deny Pantiffs Motion for
Summary Judgment.

A

The Condtitution of the United States delegates to states the power to develop procedures

governing congressond dections by the Elections Clause. It provides.

The times, places and manner of holding eections for Senators and
Representatives, shdl be prescribed in each date by the legidature

7 U.S. CONST. art. |, § 4.



thereof; but the Congress may at any time by law make or ater such
regulations, except as to the places of choosing Senators®

This provison delegates to state legidatures both the power and responsbility to redraw congressiond
voting districts® States do not possess this authority as an incident of their sovereignty. Rather, the
Elections Clause delegates power to the tates in broad terms. While states may only enact “time, places
and manner” regulaions, the text does not define or otherwise limit the states discretion.  Nonetheless,
Congressmay, if it chooses, make regulations governing the“times, placesand manner” of holding eections
or dter regulations enacted by state legidatures. This reservation to Congress, however, is not a direct
limitationon the scope of the states' authority; rather, it alows Congressto overridestated ectiondecisons
or to enact regulations of itsown. Unless and until Congress choosesto act, the states' power to redistrict
remains unlimited by conditutiond text.

Fantiffs would read an implicit, temporal limitation into the text of the Elections Clause, but the
argument is empty. The argument is that the Elections Clause alows Congress to pass laws regulating
elections“at any time,” but does not explictly alowstatesto act at any time. Plaintiffsreasonthat, by faling
to includethe phrase*” a any time’ withinthe grant of power to states, the Elections Clause impliaitly denies
that power. Hence, they conclude, the Elections Clause alows states to draw districts only once,
immediately after the release of each decennia census.

We are unpersuaded. The argument tortures the text of the Clause, which by its clear terms has

no suchlimitation. That Congress may exercise its power at any time says nothing of the states' power to

8 U.S. CONST. art. I, § 4.

® See, eg., Smiley v. Holm, 285 U.S, 355, 366-67 (1932).
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enact dection regulaions, especidly when the states are given this authority in terms that suggest no
restriction beyond those that Congress may impose.  To paraphrase the argument, if the Framers had
intended to limit the states’ power in such a specific way, surely they would have done so explicitly. This
isjust too convenient and tailored. For the firgt fifty years of our Nation's history, it was not uncommon
for representatives to be chosen in statewide, at-large dections;!® states often did not divide into
congressond didtricts. The notion that the Elections Clause somehow embodies an implicit limitation on
mid-decade redidricting istherefore anachronitic at best; presumably, it never enteredthe Framers' minds.
Eventoday, thereis no condtitutiona requirement that states must necessarily subdivide their territory into
digtricts;*! the requirement that states draw digtrictsis largely a creature of statute.!?

Evenif the Elections Clause did not give tatesthe power to prescribe dectionregulaions at “any”
time, Plantiffs do not explain why we should read the Clause to dlow states to exercised ectionpower only
one time after the census or how any such interpretation could find mooring in the text of the Congtitution.
What Plaintiffs ask usto do, then, is not amply to add asngle limitation to the Elections Clause’ s grant of
power; they ask that we create, out of whole cloth, a detailed scheme for states to exercise their
condtitutiona authority. Thiswe cannot do.

Judicia decisons have implicitly rejected the notion that a state may impose only one redidtricting

map each decade. While no court has, to our knowledge, explicitly addressed whether states have the

10 Wesberry v. Sanders, 376 U.S. 1, 7-9 (1964).
Md. at 8.

2 S22 U.S.C. § 23, 2¢ (2003).



power to do so under the Condtitution,*® innumerable decisions have either assumed that astate legidature
may draw new lines mid-decade or have invited a state to do so after the court hasdrawn a map ina
remedid role.*

The Supreme Court has intimated on severa occasions that states may redistrict mid-decade
following court action. In Upham v. Seamon,* the Court noted that the parties “ urged that because the
Didrict Court’s plan is only an interim plan and is subject to replacement by the legidaure in 1983, the

injury to appdlants, if any, will not beirreparable”® Smilarly, in Branch v. Smith, the Court noted that

13 The recent decision by the Colorado Supreme Court, People ex rel. Salazar v. Davidson, 79 P.3d 1221 (Colo.
2003), rests squarely on state law. That court did not hold that the U.S. Constitution limits states to once-a-decade
redistricting.

14 e, e.g., Branch v. Smith, 123 S.Ct. 1429, 1437 (2003) (affirming the district court’s imposition of a redistricting
plan, but noting that the district court’s “alternative holding is not to be regarded . . . as binding upon state and federal
officids should Mississippi seek in the future to administer a redistricting plan adopted by the Chancery Court”); Upham
v. Seamon, 456 U.S. 37, 44 (1982) (observing the parties argument “that because the District Court's plan is only an
interim plan and is subject to replacement by the legislature in 1983, the injury to appellants, if any, will not be
irreparable’); Wise v. Lipscomb, 437 U.S. 535, 540 (1978) (“Legislative bodies should not leave their reapportionment tasks
to the federa courts; but when those with legislative responsibilities do not respond, or the imminence of a state election
makes it impractical for them to do so, it becomes the ‘unwelcome obligation’ of the federal court to devise and impose
a reapportionment plan pending later legidative action.” (internal citations omitted)); Connor v. Finch, 431 U.S. 407
(2977) (implicitly assuming that the state legidature could replace a “permanent” plan imposed by a district court); White
V. Regester, 422 U.S. 935 (1975) (noting that Texas's legidative plan “does not become effective until the 1976 elections”);
Vera v. Bush, 980 F.Supp. 251, 253 (S.D. Tex. 1997) (“Because the legislature has failed to act, this Court is left with the
‘unwelcome obligation’ of providing a congressional redistricting plan for the 1998 and millennial election cycles pending
later legidative action.” (emphasis added)); Vera v. Bush, 933 F.Supp. 1341, 1346, 1353 (S.D. Tex. 1994) (“Bullock and
Laney contend that the Texas Legidature is ready and willing to redistrict during its 1997 regular session. Of course,
in any event, they will have that opportunity, as this Court's remedy is an interim plan and the Court will require the
legidature to prepare its own constitutional redistricting plan next year.”); Tarrazas v. Clements, 537 F.Supp. 514 (N.D.
Tex. 1982) (implementing a temporary reapportionment plan that would remain “in effect for al elections through
December 31, 1983, unless valid apportionment plans are enacted sooner”); Bush v. Martin, 251 F.Supp. 484, 517 (S.D.
Tex. 1966) (tentatively approving a legidative redistricting plan, but noting that the Texas Legidature could improve the
plan before the next decenniad census: “We retain jurisdiction to enable the 60th Legidature, convening in January of
1967 and any specia sessions convened through July 1967, to take further action. . . . Indeed, this very litigation in its
advocative hammering out of the issues, possible standards, strengths and deficiencies of H.B. 67, has made a
substantial contribution to the continuing legislative process and function as the Texas Legislature takes the second
and sharper look.”).

15 456 U.S. 37 (1982).

16 1d. at 44.



the digtrict court’ sholding that state courts could not condtitutiondly create redidtricting plans, aholding the
Court vacated, was not “binding upon state and federd offidas should Missssppi seek in the future to
administer aredistricting planadopted by the Chancery Court.”*” The Court’ smost vivid statement on the
topic camein Wise v. Lipscomb:

Legidative bodies should not leave thar regpportionment tasks to the

federa courts; but when those with legidaive responshilities do not

respond, or the imminence of astate e ectionmakesit impractica for them

to do so, it becomes the “ unwelcome obligation” of the federal court to

devise and impose a regpportionment plan pending later legislative

action.’®
The Court’ slanguage contemplatesthat any federa court planmust give way to later legidativeredidricting
efforts. And, of course, the displaced plan here was judicialy crafted. No legidative plan is being
displaced.

Giventhis authority and the broad language of the Elections Clause, we conclude that the Elections
Clause itsdlf —the provisionin the Condtitution that grants states the authority to redistrict — does not limit
states to redidricting once per decade, particularly where, as here, the State’s action follows a court-
imposed map. If any such limitation is to be found, then it must be found esewhere.
B

Some Raintiffs would | ocatelimitationsinother clausesinthe Condtitution, most notably the Census

Clause® Those Plaintiffs point to two phrases which, we are told, prevent a state from redistricting any

17123 S. Ct. 1429, 1437 (2003).
18 437 U.S. 535, 540 (1978) (citing Connor v. Finch, 431 U.S. 407, 415 (1977) (emphasis added)).

¥ uU.s ConsT. at. 1,82, c. 3.



timeit chooses. The Census Clause provides, in pertinent part:

Represatatives . . . shdl be apportioned among the severd

States. . . according to ther respective numbers. Theactua Enumeration

shdl be made within three years after the fird meeting of the Congress of

the United States, and within every subsequent term of tenyears, in such

manner asthey shal by law direct.°
Pantiffs argue that the phrase “according to ther respective numbers’ and the sentence requiring
enumeration every ten years together impose afirmative limitetions on the states' power to redistrict.

We disagree. The Census Clause by itsterms appliesto the apportionment of seats in the House

of Representatives among the states. It ensures that no state is over-represented in the House by linking
each dtate’ sddegationto the state’ spopulation. The Clause says nothing about how didrict lines must be
drawn. Itistrue, of course, that the Census Clause affects the states obligation to redistrict. When the
census is released every ten years, states are required to redistrict in order to accommodate changesin
population and to bring its digtricts into conformity with the Equa Protection rule of one man, one vote.
But the Census Clause does not expresdy limit the states' ability to redistrict morefrequently. Indeed, the
Census Clause does not mention the states or their power to reditrict,? and wefail to see how it can limit
apower it never references.

Pantiffs concede that the condtitutiona text itself is Slent regarding repested regpportionment.

They nonetheless ind<t that the Supreme Court’s decision in U.S. Term Limits, Inc. v. Thornton?

% U.S. ConsT. art. 1,82,dl. 3.

2l Plaintiffs argument depends, to some extent, on the assumption that states are required by the Constitution
to draw district lines. This assumption, however, is unfounded. As we noted above, in the early years of this nation,
many states did not draw district lines, but rather used statewide at-large districts. Since the Constitution itself does not
require a state to draw district lines, it is difficult to see how the Census Clause could limit the states’ power to redistrict.

2 514 U.S. 779 (1995).
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prevents States from “adding” to the Congtitution a provison entitling states to redistrict mid-decade.
Haintiffs rdianceon U.S. Term Limitsis misplaced.

U.S Term Limitswas not based on the Elections or Census Clauses, but on the Qudifications
Clause of Artidle 1.2 InU.S. Term Limits, the Court rejected an effort by Arkansasto imposetermlimits
on its Representatives because a state cannot add qudifications to those enumerated in the Condtitution.
The Court noted that, “in certain limited contexts, the power to regulate the incidents of the federd system
isnot areserved power of the States, but rather is delegated by the Condtitution.”?* “In the absence of any
constitutiond delegation to the States of power to add qudifications to those enumerated in the
Condtitution, suchapower does not exist.”? Drawing on thislanguage, Plaintiffs urge that, by undertaking
mid-decade redidricting, Texas has in effect “added” to the text of the Elections Clause a power to
redigtrict intradecenidly.

Wedisagree. Asa preliminary matter, Texas has “added” nothing to the text of the Condtitution
by redrawing its didtrict linesmid-decade. The Elections Clauseisabroad grant of authority to the states
that is checked only by the power of Congress to make or dter voting regulations. Nowhere in the text
of the Elections Clauseor in judicid interpretations is there a limitation of the frequency with which states
may exercise their power. Since the power given the states is broad enough to encompass mid-decade

redigricting, it cannot be fairly said — as Plaintiffs assert — that Texas has “added” anything to the

23 Article I, Section 2, Clause 2 specifies that “[n]o person shal be a Representative who shall not have attained
to the Age of twenty five years, and been seven Years a citizen of the United States, and who shall not, when elected,
be an Inhabitant of that State in which he shall be chosen.”

2 U.S TermLimits, 514 U.S. at 805.

A4,
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Condtitution’stext. U.S Term Limits by contrast, dedlt with a very different Stuation. 1t dedt with the
Qudlifications Clause, aprovision that is of a“precisg, limited nature.”?® By adding aterm limit, Arkansas
engrafted a provison into the Qualifications Clause that was not there before. The same cannot be sad
here. The Qudifications Clausein U.S Term Limitsby itsterms gave the states no role to play in setting
the qualifications of representatives.?’” The Elections Clause is different: it appeals to both state legidatures
and Congress to set the “time, manner and place’ of holding eections. When a date exercises this
authority, it adds nothing to the Condtitution.

Farly viewed, it is Plaintiffs who seek to “add” to the Congtitution. They ask usto add animpliat
limitation to the Elections Clause that states may prescribe the “times, places and manner” of holding
eections only after each decennid census. There is no badis for this addition, ether in the text of the
Condtitutionor in court decisons interpreting it. 1n sum, neither the Census Clause nor the Qudifications
Clause limits state power to redraw didtrict lines intradecennidly.

C
The Elections Clause grants Congress the power to pass voting regulaions or to ater voting
regulations enacted by the states. Severd Plantiffs argue that Congress has exercised its power to limit
the authority of the satesto redidtrict.
The most relevant statutory provisonsarein Title 2. Section 2a pecifies that the President must

informCongress after each decennid census of the population of each state and the corresponding number

% 1d. at 796.
2" Indeed, because Article I, Section 2 specifies that “the Electors in each State shall have the Qualifications

requisite for Electors of the most numerous Branch of the State Legislature,” the failure to give the states power over
representatives’ qualificationsis all the more telling.

12



of representatives each state is entitled to send to the House of Representatives.?® Section 2c requires
every dtate entitled to more than one representative under these census figures to create a number of
digtricts equivaent to the number of representativesit sends to the House.®

Congress hasgivencourtsasgnificant role inredrawing digtrict lines. Should astate legidature not
redigtrict after the decennid census, for example, acourt isempowered toremedy any defectsinthe state’ s
maps.*® At the same time, the Supreme Court has emphasized that primary responsibility for drawing the
lines of congressiond districts remains with state legidatures® The Court has resffirmed this principlein
asries of decigons condraining federd courtsin redigtricting cases. The Court, for example, ingsts that
thejudiciary defer tolegidative digricting if the legidative plan meets popul ationequdity and racid farness

standards applicable to court-ordered plans.®? In addition, the judicid role is remedid; courts are not to

28 Section 2areadsin pertinent part:
On the first day, or within one week thereafter, of . . . each fifth Congress thereafter,
the President shall transmit to the Congress a statement showing the whole number
of persons in each State . . . as ascertained under . . . each subsequent decennial
census of the population, and the number of Representatives to which each State
would be entitted under an apportionment of the then existing number of
Representatives by the method known as the method of equal proportions, no State
to receive less than one Member.
2U.S.C. § 2a(2003).

2 Section 2c provides in pertinent part:
In eech State entitled . . . to more than one Representative under an apportionment
made pursuant to the provisions of section 2a(a) of this title, there shall be
established by lawv a number of districts equal to the number of Representatives to
which such State is so entitled, and Representatives shall be elected only from
districts so established, no district to elect more than one Representative. . . .
2U.S.C. § 2¢c (2003).

D wisev. Lipscomb, 437 U.S. 535, 539-540 (1978); Connor v. Finch, 431 U.S. 407, 415 (1977).
31 Branch v. Smith, 123 S.Ct. 1429, 1435 (2003); Growe v. Emison, 507 U.S. 25, 34 (1993).

32 Uphamv. Seamon, 456 U.S. 37, 39 (1982).
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replace vaid legidative judgments with their own preferences®® Absent evidence that a state will fail to
performitsredigtricting duty in atimely fashion, afederal court canneither obstruct the State’ sredidricting
efforts nor alow federd litigation to impede it3* Similarly, courts conducting redistricting are obliged to
honor the State’ s redigtricting traditions.

Pantiffs assert that 8 2c condrains the power of states to redraw didrict lines at will. Thar
argument comprises three basic steps.  First, in 8 2c Congress revoked the power granted to state
legidaturesby the Elections Clause and delegated afar more limited power. Second, they urge that 8 2c
alows redigtricting once after the decennid census. As a result, they urge that when Balderas imposed
Plan 1151C, the judgment effectively “used up” the redigtricting power delegated to the states through 8
2c¢. Under thisview, Plan 1374C isinvalid because Texas had no power to enact it onceBal derasingdled
Pan 1151C.

We are not persuaded. First, we cannot agree that by passing 8 2c, Congress revoked the
authority granted states by the Elections Clause. To be sure, § 2c condrains the redigtricting decisons that
gtates can make, but it cannot fairly be sad to revoke the states power. Plaintiffs advance a specie of
preemption argument: that by passng legidation that relates in some way to congressiond digtricting,
Congress has effectively usurped the entire redistricting field.

Thisinterpretation of 8 2c ignoresthe text of § 2c and misreads the Elections Clause. Section 2c

% 1d. (“We have never said that the entry of an objection by the Attorney General to any part of a state plan
grants a district court the authority to disregard aspects of the legislative plan not objected to by the Attorney General.
There may be reasons for rgecting other parts of the State's proposal, but those reasons must be something other than
the limits on the court's remedial actions. Those limits do not come into play until and unless a remedy is required;
whether a remedy is required must be determined on the basis of the substantive legal standards applicable to the State's
submission.”).

% Branch, 123 S.Ct. at 1435.
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has no language suggesting that Congressis “revoking” the authority granted by the Elections Clause, or
even that Congressis*“reddegating” amore limited authority. 1f Congress wishes to revoke the states
redigricting authority, it must do so dearly.®* Moreover, Plaintiffs argument tacitly assumes that any
congressond regulation relating to eection procedures automaticaly revokes the broad authority given
states under the Elections Clause. The structure of the Clause, however, suggests that the primary source
of dectionregulaionisstate law, federal law supplementing state procedures or overriding themonly when
necessary. Reading 8§ 2c for what it is—acongressond regulation imposing a Sngle eection requirement
on the states — preserves the relative roles of Congress and the states under the Elections Clause.
Second, evenif § 2c did somehow revoke and redelegate redistricting authority, we disagreethat

8 2c would dlow redigricting only on the decennium. Plaintiffs base their argument on the text of § 2c,
which provides in pertinent part:

In each State entitled . . . to more than one Representative under an

gpportionment made pursuant to the provisons of section 2a(a) of thistitle

[the decennid censug], there shdl be established by lawv a number of

digtrictsequal to the number of Representatives to which such State is o

entitled, and Representatives shall be elected only from districts so

established, no district to elect more than one Representative . . . 3¢

Faintiffs argue that this provison directly links the “time’ at which the state mugt redigtrict to the “mode’

in which it must exercise its redigtricting power. That is, the clause requiring states to establish didtricts

%5 To put the argument in slightly different terms, had the Framers intended to deprive states of authority to
regulate whenever Congress spoke on the subject, they would surely have phrased the Elections Clause differently. For
example, the Framers could have written: “The legislatures of the states may prescribe the time, places and manner of
holding elections until Congress does so.”

%2U.S.C. §2c¢(2003).
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immediatdly followsthe reference to the decennial census®” Plaintiffs also reference severd other federa
satutesimposing “time’ and “manner” retrictions, gpparently in aneffort to bolster the notionthat federa
law redtricts a sate' s ability to redigtrict frequently.

Whileit istrue that states are under an obligationto redidtrict after each census, we find nothing in
8§ 2c that limits the frequency with which they may do so. It would have been remarkably easy for
Congress to impose such alimitation in the text of § 2c, but it did not. It merely required stateswith more
than one representative to divide their territory into alike number of districts:® Other courtshave smilarly
falled to find such alimitation in § 2c. Aswe noted above, numerous courts have either alowed or invited
state legidatures to enact redigtricting plans in the middle of the decade when a court has previoudy
imposed aplan.® Section 2c wasin force when each of these decisions was handed down.

Thefind step inFlantiffs § 2c argument is smilarly flawed. Plaintiffs conclude thet Balderas, by
edablishing a condtitutiond redidtricting plan, “used up” the state's condtitutiona authority to redistrict.
Faintiffs frame their argument by again focusng on the meaning of § 2c —which, they assart, reveds that
court redigricting is condtitutiondly “equivdent” for purposes of Article |, Section 4 to Sate legidative

redigtricting.*® We agree that court-drawn maps are functionaly eguivaent to legidative maps, dthough

%" Plaintiffs also cite to the Supreme Court’s decision in Utah v. Evans, 536 U.S. 452, 461 (2002), presumably in
an effort to bolster their linkage argument. Evans, however, does not discuss whether federal law limits the frequency
with which a state can redistrict.

%8 Incidentally, there is no question that Plan 1374C complies with this requirement.

%9 See supra note 14 and accompanying text.

4 To reach this conclusion, Plaintiffs first observe that § 2c is “just as binding” on the courts as it is on state
legidatures. Second, when a federal court creates congressional districts under § 2c, it necessarily does so in the manner
provided by state law. Finaly, 8 2c is a valid exercise of Congress's reserve power under the Elections Clause. Taken

together, these three principles are said to prove that court-drawn districts are “functionally equivalent” to congressional
districts drawn by state legislatures through the exercise of the power by Articlel, Section 4, cl. 1.
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there are key differences between the two. But our agreement on this point is of little help to Plantiffs
becausetheyfail to persuade that a state cannot redraw didtrict lines after avaid court-imposed planisin
place. That is, Balderas could only “use up’ the Stat€' s condtitutiond authority to redidrict if the sateis
somehow constrained to draw didtrict lines only once per decade. We have rejected Rantiffs argument
that redigtricting following ajudicidly imposad plan is forbidden, and we do not reach Fantiffs Balderas
dam.
D

Fantiffs also assert that Texas “tradition” prevents the State Legidature from redrawing district
linesinthe middle of the decade. They argue that, under Supreme Court precedent, the State Legidature
was bound to follow itstraditiond redigtricting principlesin creating anew map. Since Texasdoesnot have
ether ahigtory or tradition of mid-decade redigtricting, Plan 1374C is said to beinvdid.

Faintiffs argument misreads Supreme Court precedent. Although the Supreme Court hasrequired
courts to use astate’ s “ didtricting traditions’ when drafting voting maps, the Court has never held that a
state legidature is bound to follow its prior didtricting practices indefinitely. Indeed, “tradition” normally
fills a very different role in redidricting suits** Plaintiffs cite two Supreme Court decisions, White v.

Weiser®? and Branch v. Smith,* to support their argument, but neither decisionholdsthat states are bound

4 nitialy, the Court used tradition as a lens through which charges of racia gerrymandering are analyzed.
Thus, in Eadey v. Cromartie, 532 U.S. 234 (2001), the Court reiterated that “that those who claim that a legislature has
improperly used race as a criterion, in order, for example, to create a majority-minority district, must show at a minimum
that the ‘legidature subordinated traditional race-neutral districting principles . . . to racial considerations.’” 532 U.S. 234,
241 (2001) (quoting Miller v. Johnson, 515 U.S. 900, 928 (1995)).

42 412 U.S. 783 (1973).

3 123'S. Ct. 1429 (2003).
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to follow state tradition in drawing maps. In White, the Supreme Court held that federal courts, not state
legidaures, mug abide state digtricting traditions; the Court iterated that legidatures, not courts, have
“primary juridiction” over regpportionment, and reinforced the notion that court intervention in the
redistricting process is meant to be minor and remedid.* Branchv. Smithisasoinapposite. In Branch,
the Court attempted to reconcile § 2c with the ssemingly conflicting requirements of § 2a(c)(5).* The
Court explained that when a*“federd court redigtricts a State in amanner that complies with that State's
substantive digtricting principles, it does so ‘in the manner provided by the law thereof.””#® Plaintiffs cite
this passage as evidence that States are constrained by tradition. Presumably, their argument is that sSince
the Court held that afedera court redigtricts “in the manner provided by the law [of the state]” only when
it follows the state's didtricting traditions, so too a dtate legidature can only redidrict “in the manner
provided by the law [of the state]” when it follows the ate€' s digtricting traditions. Plantiffs misread this
passage. Branchdoesnot hold that astate must follow itsredigricting traditions without deviation. Rather,
the passage is focused solely on the power of federal courts. It oecificdly holds thet if afederd court
redigtricts a sate usng the state’ s traditions and preferences, the court does so “in the manner provided
by thelaw” of the state, such that 8§ 2a(c)(5)’ s requirement that at-large districts be used is not invoked.
In any event, it would be illogical to require a state legidature to adhere drictly to the state’'s

didricting principles whenever it undertook to redraw the state’'s map. Any such rule would, in effect,

“ White, 412 U.S. at 795.

4 Section 2a(c)(5) requires that representatives shall be elected in at-large elections “[u]ntil a State is
redistricted in the manner provided by the lav thereof after any apportionment,” whereas 8 2c requires states to be
divided into single-member districts and prohibits courts from ordering at-large elections. See 2 U.S.C. §8 2a(c)(5), 2c.

4 Branch, 123 S. Ct. at 1444 (citations omitted).

18



freeze the sat€’ s digtricting traditions in place.*” We can find no reasoned basis for such arule.®
E
Faintiffs find argument focuses onthe effect of the Balderasjudgment. They arguethat Balderas

wasafind judgment thet is binding on the State because it was aparty to the proceeding. They arguethat

4 Technicaly, the state would be bound to follow whatever districting traditions were in force as of the

passage of § 2c.

48 As further evidence of Texas's districti ng “traditions,” Plaintiffs assert that the Texas Constitution bars mid-
decade redistricting. We have already rejected the notion that the Texas Legidature is limited by its own traditions;
therefore, we need not address this constitutional assertion. However, even if Texas's own traditions did limit the Texas
Legidature, Plaintiffs have shown this court nothing in the Texas Congtitution that would limit mid-decade redistricting.
The State has not questioned this court’s authority to enforce state law against the State of Texas. Given our finding
that state lawv is no prohibition to mid-decade redistricting, we have no occasion to face the jurisdictional issue sua
sponte.

The Texas Constitution does not explicitly allocate responsibility for drawing congressional districts. Plaintiffs
point to this fact and argue that without an affirmative constitutional grant alowing the Legidature to undertake mid-
decade redistricting, it may not do so. Plaintiffs argument fails, however, precisely because the Texas Constitution is
altogether silent on the topic of congressional redistricting. That is, not only does it not explicitly give the State
Legidature the power to redistrict mid-decade; it does not explicitly give the State Legislature the power to draw
congressiona districts at all. Yet there is no doubt under Texas law that the State Legislature is in fact empowered to
draw congressiona district lines. The Texas Supreme Court reached this precise conclusion in Perry v. Del Rio, 67
SW.3d 85, 91 (Tex. 2001), and numerous other courts have implicitly reached the same conclusion. It is well-established
under Texas law that the Texas Legidature may legidate in any area not specifically proscribed by the Texas
Constitution.  Since the Texas Constitution does not deprive the Legislature of the power to pass congressional
redistricting plans mid-decade, the Legidature has the power under Texas law to enact redistricting schemes
intradecenially.

Although the Texas Constitution does not explicitly alocate the power to draw congressiona districts, Article
I1l, § 28 does address redistricting for state legidative districts. It requires the Texas Legislature to draw state
representative and senatorial districts at its first regular session after the publication of the decennial census. If the
Legislature fails to do so, § 28 confers the responsibility on a special body, the Legid ative Redistricting Board.

Section 28 is generaly thought to apply only to state legidative redistricting, but Plaintiffs assert that it applies
to congressional redistricting as well, by analogy if not directly. Plaintiffs argue that § 28 prevents the Legislature from
redrawing district lines mid-decade. For support, they point to a provision in the Texas Constitution of 1876 that limits
the Texas Legidature to once-adecade redidtricting. While this provision was removed from the Constitution by an
amendment to Article I11, there is evidence that the 1876 provision remainsin force.

The difficulty is that Plaintiffs ask us to do more than just apply Article Ill, § 28. They ask that we restore a
provision removed over 100 years ago, apply it beyond its plain text to congressiona redistricting, and strike down in
the name of state law the first redistricting plan passed by the State Legidature since 1991. We are aware of no Texas
case that has ever directly held that Article 111, 8 28 applies in full to congressional redistricting; al Texas decisions of
which we are aware have assumed that § 28 does not control. And the Texas Attorney General Opinion Letters that
Plaintiffs cite to bolster their argument also do not opine that Article 111, § 28 applies in full to congressional redistricting.
The letters address the State’s duties under Article [, § 28 without addressing the Legidature’s power to draw
congressional districts.

19



the State in enacting Plan 1374C is atempting to avoid the judgment in that case, and that the State is
collaterdly estopped from contesting the use of Plan 1151C.

The prerequisites for collaterd estoppel are not met here.  Issue precluson has four basc
requirements: (1) the issue must be identical to an issue involved in prior litigation; (2) the issue must have
been fully and vigoroudy litigated; (3) the issue must have been necessaxily decided in the prior litigation;
and (4) special circumstances must not render preclusion inappropriate or unfair.® The first two
requirements are not met here. It is true, as Plaintiffs argue, that the two mgority-minority districts —
Digtricts 18 and 30 — are involved in both cases, as are severd other features of the two plans. But the
Balderas court’ staskswere different: it hadto bring the district map into line withthe equal populationrule,
while accommodating the two new congressiond didtricts and obeying the Voting Rights Act. Theissues
aredifferent here. Wemust first decide whether the State has the congtitutional power under the Elections
Clause or 8 2c to redraw didtrict linesmid-decade. This issue did not arise in Balderas. We also must
examine a never-before-consdered legidative didricting plan, Plan 1374C, and decide whether it passes
muster under the Congtitutionand the Voting Rights Act. We find no merit in Flaintiffs collateral estoppel
argumentt.

=

Perhaps the most compelling arguments offered by Raintiffs against mid-decade redidricting focus

on the impropriety — rather than the illegdity — of frequent redigtricting. A significant portion of Plantiffs

argumentsraise policy concerns. For example, Plaintiffs argue that frequent redrawing of digtrict lineswill

49 Winters v. Diamond Shamrock Chem. Co., 149 F.3d 387, 391 (5th Cir. 1998).
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undermine democratic accountability and exact aheavy cost on state i ndependence as federal congressiona
leaders exert ther influence to shape state digtricting behavior.

As persuasve as these arguments may be, they are directed to the wrong forum. If Congress
chooses to ban intradecennid redigtricting, it hasthe power to do so under the Elections Clause. We have
found no provison in ether the U.S. Congtitution, federa law, or state law that proscribes mid-decade
redigtricting, and our mandate ends there.

G

We deny Flantiffs Motions to Dismiss and Mations for Summary Judgment on the issue of mid-
decade redigtricting and collateral estoppe.

[l

Turning to the merits, we will firg consider Fantiffs dams in thair two most sweeping forms.
Firgt, Rantffs argue that the proposed plan must be set aside in its entirety because it is laced with
impermissble racid discrimination againgt Blacks and Latinosin violaion of the Equal Protection Clause
of the United States Conditution. Second, they dlege that Plan 1374C is an impermissible partisan
gerrymander. After addressing these dlegations, we will then discuss akindred but “andyticaly distinct
dam’ of racid discrimination under the Equal Protection Clausethat inthe drawing of various digtrictsthe
Legidaurewas predominately motivated by race. Wewill rgject the broad-based claims at the outset and
return to these Shaw daims in our consideration of the more focused dams under § 2 leveled againgt
gpecific digricts. That process will amplify the findings that underpin our concluson that Plaintiffs have

faled to prove purposeful racid discrimination.
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A

Since Washington v. Davis,* a daimed denid of Equa Protection has required proof that
discrimination was purposeful; differential or adverseimpact done isnot sufficent. InDavis, the Supreme
Court consdered an employment discrimination dam brought under the Equal Protection Clause in the
Didrict of Columbia before Title VIl was extended to the Digtrict. Writing for the Court, Justice White
regjected the argument that a party dleging racid discrimination under the Equa Protection Clause could
focus soldy onthe racidly differentia impact of the challenged state practice.>! He explained that the Court
had “never hdd that the congtitutiond standard for adjudicating dams of invidious racia discrimination
[was] identical to the standards applicable under Title VI1,”%? which in certain circumstances alowed the
adverse impact upon a protected minority to conditute suffident proof of a statutory violation. He
concluded that the Equa Protection Clause required more; it demanded proof that the chdlenged state
actionwasintended to be discriminatory. Davis marked only thefirg step in the Court’s analyss of Equd
Protection clams, and in its wake came arange of questions, including questions about the alocations of
the burden of proof and about the character of proof demanded by the requirement that racia
discrimination be purposeful.

The next term, inArlington Heightsv. Metropolitan Housing Cor p.,> the Court repudiated the

Seventh Circuit’s emphasis on the adverse impact of a chalenged zoning decision in a Chicago suburb,

0426 U.S. 229 (1976).
11d. at 239.
%2 d.

%8429 U.S. 252 (1977).
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rather than its purpose. Writing for the mgority, Justice Powell — while acknowledging that proof of
purpose would seldom be easy — explained that it was not necessary to prove that a decision was
motivated by asngle concern, or even that a particular purpose was the dominant or primary one. There
need only be proof “that a discriminatory purpose has been a mativating factor in the decision.”™ The
inquiry, he explained, may start with the impact of the legidative act, which while not done suffident to
prove purpose remans relevant, and continue to the exploration of the act’s higory, induding any
contemporary statements by members of the decison-making body.

Two years later in Personnel Administrator of Mass. v. Feeney,>® the Court uphdd a
Massachusetts Statute granting lifeime preferences to veterans for dvil service podtions. The Court
rejected damsthat because few womencould qudify, the statute discriminated againgt womeninviolation
of the Equal Protection Clause. Writing for the mgority, Justice Stewart pointed to findings of the ditrict
court that the statute had alegitimate purpose — awarding benefits to veterans — and was not a pretext for
discriminating against women. Hethen offered acritical observation, onethat proved to be apowerful and
enduring feature of Equal Protection Clause jurigprudence:

It would [be] disngenuous to say that the adverse consequences of this
legidation for women were unintended, in the sense that they were not
volitiond or in the sense that they were not foreseegble.

“Discriminatory purpose,” however, implies more than intent as
valition or intent as awareness of consequences. It implies that the

decison maker, in this case a state legidature, selected or resffirmed a
particular course of action at least in part “because of,” not merely “in

51d. at 265-66.

55 442 U.S. 256 (1979).
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soite of,” its adverse effects upon an identifiable group.>®
After grappling with the explicit remedia use of race by courts, legidative bodies, and various
federa and gtate ingtitutions, the Court turned to redigtricting plans drawn to enhance the opportunity of
minorities protected by the Voting Rights Act where race had become more than another of many
necessary consderationsin line-drawing. Justice Ginsberg put it succinctly in Miller v. Johnson:
Two Terms ago, in Shaw v. Reno, this Court took up adam“andyticdly
diginct” from avote dilutiondam. Shaw authorized judicid intervention
in“extremey irregular” gpportionments, inwhichthe legidaturecast asde
traditional digtricting practices to consider race alone—in the Shaw case,
to creste adigtrict in North Carolina in which African-Americans would
compose amgjority of the voters.®>’
In short, Miller ingructs that we are to engage in a searching review of didrict lines “predominantly
motivated” by race when a state subordinates traditional districting practices to race.
Haintiffs have not proven their daim of racia discrimination. There is little question but thet the
sngleminded purpose of the Texas Legidature in enacting Plan 1374C was to gan partisan advantage.
Withthe Republican sweep of statewideofficesin2000 came control of the Legidative Redidricting Board.

The Legidaurewasinitidly unable to redraw didtrict linesfor either sate legidative or congressiona seats.

Thefederal courtsdrew a congressiond district plarr® and after one modificationheld that the plans for the

%6 1d. a 278-79 (internal citations omitted); Justice Stewart went on to explain that the impact was relevant as
in Arlington Heights. Id. at 279 n.24 (“Proof of discriminatory intent must necessarily usually rely on objective factors,
several of which were outlined in Arlington Heights v. Metropolitan Housing Dev. Corp. The inquiry is practical. What
a legidature or any officid entity is ‘up to’ may be plain from the results its actions achieve, or the results they avoid.
Often it is made clear from what has been called, in a different context, ‘the give and take of the situation.”” (citations
omitted)).

57 Miller v. Johnson, 515 U.S. 930, 934 (1995) (Ginsburg, J., dissenting) (internal citations omitted).

%8 See Balderas v. Texas, No. 6:01-CV-158, slip op. (E.D. Tex. Nov. 14, 2002), aff'd mem., 536 U.S. 919 (2002).
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Texas House of Representatives and Senate drawn by the Republican-controlled Board were legal .>®
Although thejudicia plan for the congressond didtricts reflected the growing strength of the Republican
Party in Texas, with20 of the 32 seats offering a Republican advantage, the votersin 2002 salit thar tickets
and eected only 15 Republicans. Six incumbent Anglo Democrats were dected by narrow marginsin
Republican-leaning digricts. With Republicansin control of the State L egidature, they set out to increase
their representation in the congressiona delegation to 22. Aswewill explain, dl that happened theresfter
flowed from this objective, with the give-and-take inherent in the legidative process dong theway. The
result disadvantaged Democrats. And a high percentage of Blacks and Latinos are Democrats.®

The mgority of Plantiffs Equa Protection dams focus on District 26 in Plan 1374C, which
reflects Republican refusd to preserve Democratic Congressman Martin Frost’s Digtrict 24 while at the
same time preserving adjoining Republican didricts. To remove Congressman Frost, he needed to lose
a large portion of his Democratic congtituency, many of whom lived in a predominantly Black area of
Tarrant County. This group of voters was takenfromprevious Digtrict 24 and grouped with Denton and
Cooke Counties, which are north of Tarrant County. Plaintiffs view the protrusion that reaches down to
include the Black Democrats as evidence of intentiona racid discrimination.

We disagree. That African-Americansin Texas vote overwhelmingly for Democratic candidates
and that various political compromiseswere reached to arrive at the current didtrict lines belie the assertion

that Texasintentiondly discriminated againgt the African-American voters. Bob Davis, who asssted the

5 Se Balderas v. Texas, No. 6:01-CV-158,dip op. (E.D. Tex. Nov. 28, 2001), available at 2001 WL 34104833;
Balderasv. Texas, No. 6:01-CV-158, dlip op. (E.D. Tex. Nov. 28, 2001), available at 2001 WL 34104836.

60 e eg., Tr. 12/11 PM (Lichtman), at 67-68; Jackson Pis.” Exs. 1, 10, 12-13, and 15.
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Texas Senateindrawing various plans and submitting themto the Legidative Redigtricting Board, credibly
tedtified as to the various palitical consderations that combined to result in the lines of current
Congressond Didtrict 26. First, Representative Kent Grusendorf, who served on the House side of the
digricting committee, wanted his State House Didrict —which covers the city of Arlington— to remain
whole®! Arlington’ swestern boundary formsmost of the eastern edge of District 26's southern protrusion.
Second, the court-drawn map, Plan 1151C, slit State House Representative Glenn Lewis s Digtrict 95
into two different congressiond digtricts. Representative Lewiswanted hisdigtrict to fal completdy within
one congressional district.?? House District 95 now forms the southern tip of Plan 1374C’ s District 26,
explaning the southernmost boundaries of Didrict 26. Third, Democrats could not be placed in
Congressional Didtrict 12 to the west because Didtrict 12 would thenbecome “far more Democrat and very
margindly Republican, if Republican at dl.”®® Findly, Representative Phil King, the chairman of the
redigricting hill in the Texas House, wanted Parker and Wise Counties to be included completely in

CongresswomanGranger’ sDistrict 12.% But if the Tarrant County populaion fell in District 12, popul ation

51 Tr. 12/18 AM (Davis), at 77. State Representative Phil King, the bill sponsor for redistricting on the House
side, added: “my job was to get eight votes aye on the redistricting committee then 76 on the Floor and then six in the
conference committee. And Kent Grusendorf had said that he -- that he would not support any plan -- he was on the
redistricting committee -- that did not keep the City of Arlington whole. He said Arlington always gets split up. He
wanted it whole.” Tr. 12/18 PM (King), at 135-36.

52 Tr. 12/18 AM (Davis), at 78. Representative King reinforced Davis's testimony, stating: “l had also been
directed by the Speaker of the House -- Glenn Lewis, was the first Democrat and the first minority member to come out
supporting him publicly for Speaker. And Glenn Lewis had asked the Speaker that his District not be divided up, but
reman intact within a Congressiona District, nonspecific as to which District, although he made it clear his preference
was that it stay in aMartin Frost District. So | was directed by the Speaker of the House to under no circumstances split
up Glenn Lewis's House seat, whichis 95.” Tr. 12/18 PM (King), at 136.

8 Tr. 12/18 AM (Davis), at 79.

51d., at 79: 19-24.
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would need to be taken out, likely from Parker or Wise counties.
S0, the net result was the palitical consequences of putting that territory,
gtherinDidrict 12 or Didtrict 6, were not good. And Didtrict 26, which
was, in the Court Plan, this area in here, adjacent to it, and so it was
placed onthe Didtrict 26 because the paliticd structureof 26 could handle
that particular component of the Tarrant County population and il
produce Republican results for District 26.%°
We find these unchdlenged explanations to be credible, and we find that including the large
Democrdic areaof southeast Tarrant County in Digtrict 26 wasthe sole product of palitica give-and-take
by legidative membersover thar ownstatedigtrictsand the effort to not create another Democratic digtrict.
The actions were not taken because of race; they were taken in spite of it.
Faintiffs expert’s testimony supports our conclusion thet palitics, not race, drove Plan 1374C.
The Jackson Plaintiffs expert, Dr. John Alford, professor of political science a Rice University, testified
that “one would have avery hard time not recognizing that the State has a very strong partisanmotivation
in this particular map.”®® Represantative Phil King testified that the purpose of the plan was to make the
congressional delegation more reflective of sate voting trends. The amicus brief of the Texas House
Democratic Caucus and Representatives John Lewis, Chris Bdll, Martin Frost, Sheila Jackson Lee, and
Nick LampsonfiledinViethv. Jubelirer insupport of Appel lantstold the Supreme Court that “[t]he newly

dominant Republicans.. . . decided to redraw the state’' s congressiond didtricts solely for the purpose of

seizing between five and seven seats from Democratic incumbents.” It was clear from the evidence that

% 1d. a 80: 2-9. Representative King testified to the same political result: “[W]hat we did in Tarrant County, the
only way we could do that is basically took Stop Six Poly and Handley and Meadowbrook area and all of that and moved
it up into north and tied it in with the Denton County area. And those -- we tried to, the best we could, maintain the city
limit lines for Ft. Worth and for Arlington in that measure. And generally, you had that level of politics going on in every
county, particularly the metropolitan ones throughout the State.” Tr. 12/18 PM (King), at 137.

% Tr. 12/15 AM (Alford), at 109.
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this assertion is true. Former Lieutenant Governor Bill Ratliff, one of the most highly regarded members
of the Senate and commonly referred to as the conscience of the Senate, testified that politicd gainfor the
Republicans was 110% of the mativation for the Plan, that it was “the entire motivation.”®” Heexplained
that he is leaving the Senate before the expiraion of his term in large part out of disgppointment at its
partisan turn. In the course of the redigtricting bill’s passage, Senator Ratliff, a Republican, refused to
abandon the two-thirds rule, which does not alow ahill to come to the floor without the support of 21
members, a practice ca culated to promote consensus building.

Fantiffs nonethdessing4 that there was racia discriminationaong the way inthe specific drawing
of thelines. We will examine this less sweeping assertion as we examine the particular digtricts that are
aleged to have been drawn in violation of § 2 of the Voting Rights Act, or in defiance of the principles of
Shaw v. Reno.

While keenly aware of the long history of discrimination againgt Latinos and Blacksin Texas, and
recognizing that their long struggle for economic and persond freedom is not over, we are compelled to
conclude that this plan was a political product from start to finish. The myriad decisons made during its
creationwere made in spite of, and not because of, itseffectsupon Blacksand Latinos. Tofind otherwise
would frustrate the fundamentds of Washington v. Davis and inject the federa courtsinto apolitica game
for which they areill-suited, and indeed in which they are charged not to participate under the most basic
principles of federdism and separation of power. Concluding that the purpose requirement of the Equa

Protection Clause was met on these facts would pass redigtricting from the state legidatures and

5 Tr. 12/15 AM (Ratliff), at 35.
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redigricting boardsto the federd courts. Thisisnot to say that wewholly withdraw, of course. Wesmply
recognize the fundamenta decison in Washington v. Davis that federa judgesare not legidative players,
we are only the guardians of the boundaries. As Justice Ginsburg put it, while “[l]egidative didricting is
highly politicalbusiness. . . [g]enerations of rank discriminationagaingt [minorities| account for [the court’ 5]
surveillance™®

Having been watchful, we are not persuaded that this most fundamenta boundary of the Equd
Protection Clause was crossed. In the redidricting arena, an areathat has proven most reluctant to yield
discernible standards, there are large incentives to reach for the seeming certainty of the Equa Protection
Clause' s familiar condemnation of purposeful racid discrimination and draw upon its comforting mord
force, rather than confront the task of developing proper standards or concede ther ephemera poalitica
character. To our eyes, the certainty isanilluson, and its deployment to hed radicd partisan line-drawing
by date legidaturesisamistake. And turning toWashington v. Davis singstence of purpose, rather than
confronting directly the questions now before the Court in Vieth v. Jubdlirer, is just an old Texas two-

gq:).Gg

8 Miller v. Johnson, 515 U.S. 930, 934 (1995) (Ginsburg, J., dissenting).

% The Appellants in Vieth v. Jubelirer note the problems resulting from litigants turning to race-based dams
when they have no chance of proving a Bandemer claim: “[W]ith no prospect of prevailing on a forthright clam of
partisan gerrymandering under the lower courts interpretation of Bandemer, aggrieved partisans instead often dlege
racial gerrymandering or minority vote dilution in violation of the Voting Rights Act. The incentive to couch partisan
disputes in racial terms bleeds back into the legislative process, too, as members of the ‘out’ party — believing they can
win only in court, and only on a race-based clam — may be tempted to spice the legidative record with all manner of
racialized arguments, to lay the foundation for an eventual court challenge.” Brief for Appellant at 10-11, Vieth v.
Jubelirer, 2003 WL 22070244 (2003) (internal citations and footnotes omitted).
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B

We have no hestation in concluding that, under current law, this court cannot strike down Plan
1374C onthe basisthat it isanillegd partisangerrymander. Seventeen years ago, the Supreme Court held
in Davis v. Bandemer ™ that an excessively political or partisan gerrymander presents ajusticiable issue
under the Equa Protection Clause. But the Court was unable to settle upon a managesble standard for
addressing such clams. It isnow painfully clear that Justice Powell’ s concern thet the decision offered a
“‘ condtitutiond green light' to would-be gerrymanderers’ has been redized.”> Bandemer insisted upon
proof of both discriminatory purpose and discriminatory effect, two requirements that are difficult to meet
in the courtroom, particularly as they have beeninterpreted by the lower courts. That the responseto this
difficulty mugt be to devel op a new standard does not necessarily follow. The question remainshow much
of a role the judiciary ought to play in palicing the political give-and-take of redidtricting. 1t may be the
mogt difficult question, but it is certainly the most important.

When the Supreme Court resolves Vieth, it may choose to retreat from its decision that the
questionisjudticiable, or it may offer more guidance onthe nature of the required effect. Perhapsthe Court
will draw onitsexperienceindeveoping federa common law in the antitrust arena, whichdrawsafineline
between competitive effect and injury to competition.”? We have learned firsthand what will resuit if the

Court chooses to do neither. Throughout this case we have borne witness to the powerful, conflicting

478 U.S. 109 (1986).
™ d. at 173 (Powell, J., concurring in part and dissenting in part).

72 Professor Samuel Issacharoff has explored this idea in a recent article. See Samued  Issacharoff,
Gerrymandering and Political Cartels, 116 HARV. L. REv. 593 (2002).
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forcesnurtured by Bandemer’ s holding thet the judiciary isto address * excessve’ partisan line-drawing,
while leaving the issue virtudly unenforcegble. Inevitably, asthe palitica party in power uses didtrict lines
to lock in its present advantage, the party out of power atempts to stretch the protective cover of the
Voting Rights Act, urging dilution of critical standardsthat may, if accepted, ad thar party in the short-run
but work to the detriment of persons now protected by the Act in the long-run. Casting the appearance
both that there is awrong and that the judiciary stands ready with aremedy, Bandemer as applied steps
on legidative incentives for self-correction.

There are andioraions avalable short of a grand judicid pronouncement, remedies which are
perhaps superior. InTexas, redidricting advantages can be overcome through the political process. The
exchange of politica advantage betweenthe Democratsin 1990 and the Republicansin2000 demonstrates
this redlity. If the Democratic party takes the main statewide offices, Democrats can block a state
legidative redigricting plan and writetheir own through the Legidative Redistricting Board. The resulting
State Legidature could then redraw the congressond lines.

Even if the partisan gerrymander issue were not justiciable but Congress dlowed the drawing of
new lines only when there was no extant legd plan, and in any event no more oftenthanonceinadecade,
the picturewould likely be quite different. That the limitationwould only reach congressiona seats and not
date legidatures themsaves does not mean that its effects would not be larger. Astherecordinthiscase
makes clear, Congress often plays alarge role in state redistricting, not only of congressond digtricts but
aso of the state chambers themsaves. Members of Congress work to protect their incumbency and to
affect the partisan makeup of the House, with keen interest in the election of members of the State

Legidature. Accordingly, arule that the gameis played only once per decade could matter a great dedl
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inthereal world of palitics. It isfar to ask what if Congress had imposed aonce-a-decade rule seventeen
years ago, even if Bandemer had dismissed the case as presenting a non-justiciable politica question.

Our point isthat if the judiciary mugt rein in partisan gerrymanders, limitations that focus upon the
time and circumgtance of partisan line-drawing and less upon the “some but not too much” genre of
drictures offer the best of an ugly array of choices. Drawing upon the Voting Rights Act jurisprudence to
give Bandemer teeth may be the worst of choices.

Vv

For convenience, we record some of the genera principles to which we will refer in addressing
Fantiffs chdlenges to specific digricts. Section 2 of the Voting Rights Act of 1965 (as amended)
provides.

(a) No voting qudification or prerequisite to voting or standard, practice,
or procedure shall be imposed or applied by any State or political
subdivison in a manner which results in a denid or abridgement of the
right of any ditizen of the United States to vote on account of race or
color, or in contraventionof the guarantees set fort in section 1973b(f)(2)
of thistitle, as provided in subsection (b) of this section.

(b) A violation of subsection (8) of this sectionis established if, based on
the totdlity of the circumstances, it is shown that the politica processes
leading to nomination or dection in the State or political subdivison are
not equaly open to participation by members of a class of citizens
protected by subsection (a) of this section in that its members have less
opportunity than other members of the eectorate to participate in the
politica process and elect representatives of their choice. The extent to
which members of a protected class have been eected to office in the
State or politicd subdivison is one circumstance which may be
conddered: Provided, That nothing in this section establishes aright to
have members of a protected class dected in numbers equa to their
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To preval onadamof vote dilution under 8§ 2, aplantiff must, asathreshold requirement, stisfy
the three now-familiar preconditions set forth in Thornburg v. Gingles. (1) a minority group must be
“aufficiently large and geographicaly compact to condituteamgority inasingle-member didrict”; (2) the
group mugt be “padlitically cohesive’; and (3) aufficient racid bloc voting must exist such that the white
majority usudly defeats the minority’s preferred candidate.” Gingles withhdd deciding whether there

could ever be a showing of potential success without a showing that a clear mgority could gather in the

proportion in the population.”™

42 U.S.C. §1973.

™ Thornburg v. Gingles, 478 U.S. 30, 50-51 (1986). To aid courts in investigating a plaintiff's § 2 claim, the
Gingles Court identified other factors that may, in “the totality of the circumstances,” support a claim of racial vote

dilution. Derived from the Senate Report accompanying the 1982 amendment to § 2, those factorsinclude:

Id. a 37 (quoting S.Rep. No. 97-417, 97th Cong., 2nd Sess., at 28-29 (1982), reprinted in U.S. Code Cong. & Admin. News

1982, at 206-07).

1. the extent of any history of official discrimination in the state or political
subdivision that touched the right of the members of the minority group to register,
to vote, or otherwise to participate in the democratic process;

2. the extent to which voting in the elections of the state or political
subdivision isracially polarized;

3. the extent to which the state or political subdivision has used unusually
large dection districts, majority vote requirements, anti-single shot provisions, or
other voting practices or procedures that may enhance the opportunity for
discrimination against the minority group;

4. if there is a candidate slating process, whether the members of the
minority group have been denied access to that process;

5. the extent to which members of the minority group in the state or
political subdivision bear the effects of discrimination in such areas as education,
employment and health, which hinder their ability to participate effectively in the
political process;

6. whether political campaigns have been characterized by overt or subtle
racial appedls; and

7. the extent to which members of the minority group have been elected to
public office in the jurisdiction.

Additional factors that may be probative of vote dilution in some cases are:

8. whether there is a dgnificant lack of responsiveness on the part of
elected officids to the particularized needs of the members of the minority group;
and

9. whether the policy underlying the state or political subdivision's use of
such voting qudlification, prerequisite to voting, or standard, practice or procedure
istenuous.
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absence of the accused practice or structure. The lower courts, withthe exception of arecent decisonby
adivided pand of the First Circuit,” have gtrictly enforced the 50% rule, induding the FifthCircuit.”® There
are powerful reasons to be exacting, as we will explain, but the facts of this case offer no occasion to
decide if there is a tolerable deviation from the rule that a minority must demonstrate that, absent an
accused practice or structure, it had the potentia to elect a candidate of its choice by proof that it could
congtitute 50% of the digtrict.

Although satisying the Gingles factors is a prerequisite, meeting the three conditionsis done not
enough to prevall under 8 2. If they are met, the court is to consider the totdity of the circumstances,
induding a searching inquiry into whether the political process is equaly open to minority voters. In
Johnson v. De Grandy, the Court explained how to evaduate dilution under a single-member didricting
planand discussed the extent of a state’s duty to create additional mgjority-minority districts under § 2.7
InDe Grandy, the plaintiffs attempted to establishliability by pointing to a number of placeswhere minority
voters had been” cracked” and placed inmgority-white districtswhere their voteswould be “submerged”
and ineffective. The Court regjected thedilution claim of the Hispanic and African-American votersbecause
the chdlenged didricting plan provided both sets of voters “rough proportiondity,” the opportunity to

exercise dectora control in anumber of digtricts that roughly corresponded to their share of the relevant

75 See Metts v. Murphy, 347 F.3d 346 (1st Cir. 2003). We note, however, that the First Circuit elected to take
Metts en banc and issued an order expressly withdrawing and vacating the panel decison. See Metts v. Murphy, No.
02-2204 (1st Cir. Dec. 3, 2003) (order granting petition for rehearing en banc).

™ S eg., Valdespino v. Alamo Heights Ind. School Dist., 168 F.3d 848, 852-53 (5th Cir. 1999), cert. denied,
528 U.S. 1114 (2000); Cousin v. Sundquist, 145 F.3d 818, 827-29 (6th Cir. 1998); Colleton County Council v. McConnell,
201 F. Supp. 2d 618, 643 (D.S.C. 2002).

7512 U.S. 997 (1994).



population.” The Court emphasized that proportionality does not provide a complete or mechanical
defensetoa§ 2 glit.”® The Court dso madeit clear that proportiondity is significant in evaluating dilution
dams and has become a preeminent measure of fairnessin redistricting.2 Now known as “De Grandy
proportiondity,” dilution may be found to be absent under the totdity of the circumstances when the
protected minority groups “ condtitute effective voting mgoritiesin a number of didtricts . . . subgtantidly
proportiond to their share in the population.”®!

InShaw v. Reno (* Shaw 1), the Court addressed the condtitutiondity of adigtrict drawn withrace
as the predominant motivation, as evidenced by a bizarrdly-shaped digtrict drawn to augment minority
vating strength.®? The Court held that such adistrict could be challenged, depending on how it was drawn,
under the Equd Protection Clause. In Shaw v. Hunt (“Shaw 11”), the Court concluded that a recidly
gerrymandered digtrict would be subject to strict scrutiny, and that compliance with § 2 could judify a
racialy gerrymandered district only if the remedia district was narrowly tailored toward that end.®® In so

holding, the Court held that aremedy for vote dilution in one part of the state, where it was possble to

81d. at 1015-16.

1d. a 1018-19, 1023-24; see also, Barnett v. City of Chicago, 141 F.3d 699, 705 (7th Cir. 1998); J. Gerald Hebert,
Redigtricting in the Post-2000 Era, 8 GEO. M ASON L. ReV. 431 (2000) (“As a practical matter, . . . one factor is particularly
important: the ‘proportionality,” or lack thereof, between the number of minority-controlled districts and the minority’s
share of the state’ s relevant population.”).

80 A redistricting plan may, of course, achieve proportionality and yet violate § 2. See, eg., Rural West
Tennessee African-American Affairs Council v. Sundquist, 209 F.3d 835 (6th Cir. 2000); Harvell v. Blytheville Sch. Dist.
No. 5, 126 F.3d 1038 (8th Cir. 1997); Harvell v. Blytheville Sch. Dist. No. 5, 71 F.3d 1382 (8th Cir. 1995); Little Rock Sch.
Dist. v. Pulaski County Special Sch. Dist., #1, 56 F.3d 904 (8th Cir. 1995); Barnett v. Daley, 32 F.3d 1196 (7th Cir. 1994).

8 De Grandy, 512 U.S. at 1020.

82509 U.S. 630 (1993).

8517 U.S. 899 (1996).
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draw an additiona, compact mgority-minority didtrict, isnot narrowly tailored to comply with § 2 if the
remedid didrict is drawn in a different part of the state where polarized voting aso exists, but where a
compact district cannot be crafted. In so holding, the Court stated:

Arguing, as appellees do and the Didrict Court did, that the State may

draw the didrict anywhere derives from a misconception of the

vote-dilution claim. To accept that the digtrict may be placed anywhere

implies that the dam, and hencethe coordinate right to an undiluted vote

(to cast abdlot equal among voters), belongs to the minority as a group

and not to itsindividua members. It does not.8*
Smilaly, in De Grandy, the Court stated that one reason for rgecting the inflexible safe harbor rule the
state advocated inthat case, under whichno dilutioncan occur asametter of law if the percentage of Sngle
member digtrictsinwhichminority voters forman effective mgority mirrorsthe minority voters' percentage

of the rlevant population, was that it rested on

an unexplored premise of highly suspect vdidity: thet in any given voting
jurisdiction (or portion of that jurisdiction under consideration), the rights
of some minority voters under 8 2 may betraded off againg the rights of
other members of the same minority class. Under the State's view, the
most blatant racia gerrymandering in haf of a county’'s sngle-member
digtrictswould beirrdevant under § 2 if offset by politica gerrymandering
in the other half, so long as proportiondity was the bottom line®

With these basic principlesin mind, we now turn to Plaintiffs specific dams.
\Y
Wefirg examine the 8 2 chalengesto the ditrictsin Central and East Texas, most notably Didtrict

24 inthe Ddllas-Fort Worth area. Asaprdiminary matter, it bears emphass that the mgority requirement

81d. at 917.

8 De Grandy, 512 U.S. at 1019.
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of the first Gingles precondition cannot be met in these digtricts by summing Black and Hispanic voter
populations® Plaintiffs cite Brewer v. Hamf’ for the propositionthat minority groups may be combined
to satidy Gingles smgority requirement. Brewer, however, dlowed for minority combination when the
groups vote cohesvely. Here, there is no serious dispute but that Blacks and Hispanics do not vote
ocohesivdy inprimary el ections, wheretheir dlegianceisfree of party dfiliation.®® Minority voters must have
the potential to eect in the absence of the accused practice or structure if their daim of injury by that
practice or structure is to be sustained.®
A
1
Georgia v. Ashcroft® isthe most recent discussion of the factua and legdl distinctions between
magjority-minority, codition, and influencedistricts.®* Magjority-minority or “safe’ districtsarevoting districts
with a mgority of minority voters, making it “highly likely thet minority voters will be gble to dect the

candidate of their choice.”? Codlition digtricts are voting districts where minority voters“‘ are able to form

86 Valdespino v. Alamo Heights Ind. Sch. Dist., 168 F.3d 848, 852-53 (5th Cir. 1999), cert. denied, 528 U.S. 1114
(2000).

87876 F.2d 448, 453 (5th Cir. 1989).

8 See Post-Trial Brief of Jackson Plaintiffs, a 39 (conceding that “African-American and Hispanics in the
Metroplex are not consistently ‘jointly’ cohesive in Democratic primaries’). Furthermore, even assuming that Blacks and
Hispanics vote cohesively, Plaintiffs have failed to meet their burden to disprove partisanship as the driving force behind
the bloc voting. See LULAC v. Clements, 999 F.2d 831, 850 (1993) (en banc).

8 Gingles, 478 U.S. at 51 n.17.

% 123 S. Ct. 2498 (2003).

¥ The parties assign various names to these districts, but we will follow the Supreme Court’ s taxonomy.

92 Asheroft, 123 S.Ct. at 2511.
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coditions with voters from other racid and ethnic groups, having no need to be a mgority withinasngle
district inorder to el ect candidates of their choice.’”*® Influencedigtrictsarevoting districts“whereminority
voters may not be able to elect a candidate of choice but can play a substantid, if not decisive, rolein the
electoral process.”* Thee ected representativesininfluencedidtricts, asaresult of theinfluence of minority
voting, take minority interests into account.%

Georgiatested the limits of these types of didrictswhenit redrew itsstate senate’ svoting digtricts
fallowing the 2000 census. The previous map, which was finaly precleared after much litigation, included
various sefe didricts. Shifting its strategy, the Democratic-controlled Legidature unpacked” three of the
safe digtricts and spread the minority voters to create influence and codition digtricts® The god wasto
increasethe overdl influence of minoritiesin Georgia palitics. The Justice Department chalenged the plan
as retrogressive because of the reduction of minorities in the previoudy safe digtricts. The district court
found the plan retrogressive because the change in the three safe didtricts created less opportunity for
minorities to elect the representatives of their choice.

Georgia appealed the decision to the Supreme Court, arguing that preclearance was appropriate
because the new map did not harm the minorities “effective exercise of the dectord franchise” Georgia
asked the Court to examine the vating plan as a whole so that the increase in vating strength in other

influenceand coditiondigtricts could offset the decrease in the three previoudy safe didricts. The Justice

% |d. at 2512 (quoting De Grandy, 512 U.S. at 1020).
% ld.
% d.

% 1d. at 2507-08. The districts reduced the minority populations from 60.58%, 55.43%, and 62.45% to 50.31%,
50.66%, and 50.80%, respectively.
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Depatment argued that the digtrict court correctly found retrogression based solely on the decrease in
minority population in the three previoudy safe digtricts.

Georgia sargument prevailed. The Court held that states are free to choose the best way to avoid
retrogression and ensure equal opportunity to minority voters. To determine whether a new map is
retrogressive, the Court examined the state as awholeand considered dl the rlevant circumstances, “ such
as the ability of minority voters to eect ther candidate of choice, the extent of the minority group’s
opportunity to participateinthe politica process, and the feasibility of creating a nonretrogressive plan.”®’
The Court accepted that minority interests may be better served by codition and influence digtricts rather
than safe digtricts. The Court noted that dthough safe didtricts ensure descriptive representation, they aso
“isolat[€] minority votersfromthe rest of the state, and risk[] narrowing palitica influenceto only afraction
of politica districts’® — that “various studies have suggested that the most effective way to maximize
minority voting strength may beto create more influence or coditiond digtricts”® and, criticaly, Georgia
may make that choice. Georgia salterationof itssafe districtswould have been problematic at best in the
1980s and early 1990s, but the Court allowed it as a vaid palitica choice that Georgiamight choose to
makeinaneffort to increase minority vating strength— an dternative toitsobligationunder Ginglesto draw
a safe mgority-minority digtrict.

The Court hdd that the digtrict court erred infocusing too heavily on the decrease of voting power

in the previoudy safe districts, and inignoring the offsetting influenceand codition digtricts. In the Court’s

91d. at 2511.
%\d. at 2512.

9d. at 2513.
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view, the ability of minorities to eect ther preferred candidates isimportant, but not dispostive. Despite
the viewsof the Justice Department, the ACLU, and lower federal courts, the Court held that cregting safe
digtricts was not the only means of assuring an effective vote for minorities,

While Ashcroft isa 8 5 preclearance case addressing the question of retrogression, the Court’s
opinion makes plain that safe didricts are no longer untouchable.  States previously read Gingles as
requiring safe districts to ensure the dection of minorities by countering recidly polarized voting. But
Georgia v. Ashcroft makes clear that safe digtricts are not necessarily required; states may choose to
avoid retrogression by creeting codition and influence digtricts. Georgia decreased the percentage of
minority voters in three previoudy safe didtricts to such a degree that, in the opinion of the Justice
Department, minorities could not dect their candidate of choices. Yet, the addition of coalition and
influence districts countered possible retrogression.

2

All partieshererdy uponGeorgiav. Ashcroft. Plantiffsarguethat Ashcroft effectively overruled
Gingles sfirg requirement that “the minority group must be able to demonstratethat it is aufficently large
and geographicaly compact to condtitute a majority in a sSingle-member district.”*® Plaintiffs base this
assertion on Ashcr oft’ sreasoning that adistrict may provide effective representation to minorities despite
the absence of amathematica mgjority.’®* From this, Plantiffs conclude that influence districts must be
protected under 8 2 of the VVoting Rights Act.

In response, Texas argues that under Ashcr oft redrawing an influence digtrict does not inevitably

1% Gingles, 478 U.S. at 50.

101 oo Post-Trial Brief of Jackson Plaintiffs, at 5n.3.
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dilute minority votes under 8 2. Texas argues tha if mgority-minority didricts may be adtered without
running afoul of the Voting Rights Act, then a fortiori an influence district may be dtered. Ashcroft
provided states with the flexibility to choose the means of complying with the Vating Rights Act, and
athough the Court opined that codition and influence digtricts may be the most effective means of
increasing minority influence, they are not required. Ashcroft did not dictate that a tate must maximize
both mgority-minority and influence didricts. Indeed, the questionwhether federal law requires influence
ditricts has been avoided many times 12 reflecting, the State argues, the Court’ s wariness of being drawn
further intothe palitical arena. Findly, the State notes that the Supreme Court faced the exact question and
rejected it when it summarily affirmed adistrict court’s rgjection of the contention “that the first Gingles
precondition is not fully applicable’ to didricts “where a digtinct [minority] group cannot forma mgority,
but they are suffidently large and cohesive to effectively influenceel ections, getting thair candidate of choice
elected.”1%3
Texas sargument finds support in the language of Ashcroft:

On one hand, a smdler number of ssfe mgority-minority districts may

virtudly guarantee the eection of aminority group’s preferred candidate

in those digtricts. . . . And while such districts may result in more

“descriptive representation” because the representatives of choice are

more likely to mirror the race of the mgority of votersin that digtrict, the

representation may be limited to fewer aress.

On the other hand, spreading out minority voters over a greater
number of didtricts creates more digtricts in which minority voters may

have the opportunity to elect a candidate of their choice. Such a strategy
hasthe potential to increase “ substantive representation” inmore digtricts,

102 gee Uno v. City of Holyoke 72 F.3d 973, 979 n.2 (1st Cir. 1995); Rural West Tenn. African-Am. Affairs
Council, Inc. v. McWherter, 877 F.Supp. 1096, 1101 (W.D. Tenn. 1995).

103 parker v. Ohio, 263 F. Supp. 2d 1100, 1104 (S.D. Ohio) (three-judge panel), aff'd, 124 S. Ct. 574 (2003).
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by cresting coditions of voters who together will help to achieve the

electora aspirations of the minority group. It aso, however, creates the

risk that the minority group’s preferred candidate may lose. . . . Section

5 gives States the flexibility to choose one theory of effective

representation over the other.1*
As we see it, these choices are for the states to make, as long as they avoid other condtitutiona and
statutory violaions under the Equal Protection Clause and § 2. Allowing influence didricts to meet a
Gingles-imposed obligation to create a mgority-minority district does not mean that a state must create
an influence didtrict in the absence of an obligation to create a mgority-minority district. We are not
persuaded that Texas had the duty in drawing anew map to trace the old linesto avoid any disruption of
caditions. To so conclude would have profound consequences, freezing ephemerd politica dliances,
which are the bull’s eyes of partisan redidtricting. We will turn to a concrete example. The 24th isa
Democratic digrict, and its“ coditions’ are smply minority Blacks joining with mgority Anglos voting a
Democratic ticket in the generd eection. PantiffsS undersandable efforts to freeze this “codition” by
locating some duty under 8 2 not to redraw the digtrict is a trangparent effort to userace asashield from
a partisan gerrymander when the digtrict itsdf was achild of identicd efforts to gerrymander. Aswe will
explain, under the new plan, Democrats — both Anglo and Black — lose control of the Didtrict 24.

B
We turn first to Digtrict 24, located in the Ddlas-Fort Worth metroplex in an areareferred to as

the mid-cities. The congressman from the digtrict is Martin Frost, an Anglo Democrat elected in 1978.

This area between Ddlas and Fort Worth experienced enormous growth from the early 1960's, leading

104 Ashcroft, 123 S. Ct. at 2512 (internal citations omitted).
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tothe creationof the 24th in 1972. Withsome iteration, the didtrict hasremained in place until the passage
of Plan1374C in 2003. The old 24th touched both Dalas and Fort Worthand included the communities
of Duncanville and Cedar Hill on its south sde. It dso included large plants of Bell Hdlicopter, Generd
Motors, Northrop Grumman, and L ockheed Martin, aswel asthe Texas Rangers basebd| stadium and
the Six Flags Over Texas theme park.1%®

Frogt, then thirty-two years old, ran for the seat two years after it was created but was defeated
inthe Democratic primary by Dde Milford, the Anglo incumbent. Congressman Frost won the next race
and has hdld the seat snce then. Allied with Spesker Wright of Fort Worth, he quickly won leadership
positions, including a seet on the RulesCommittee. Frost isamgjor fund raiser for the Democrétic party,
and he so dfectivey chaired a redistricting pand in 1991 that he is widely seen as the architect of the
redistricting plan of 1991.1% This plan, drawing on the developing computer technology, is cited by
political scientists as the shrewdest of the 1990s.” Congresswoman Eddie Bernice Johnson, who holds
aseat in an adjacent largely Black digtrict, tetified that Frost drew the 24th for an Anglo Democrat.1%

The judicid plan replaced by 1374C It the 24th largdy in place. It had a Black voting age
population of 21.4% and a Hispanic voting age population of 33.6%. The latter number fals when
dtizenship (CVAP) isconsidered, asit mustbe. The result is that neither Blacks nor Higpanicshave 50%

of the voters in the didrict done or combined, where they constitute only 46.4%. Measured by the

105 M ICHAEL BARONE, THE ALMANAC OF AMERICAN POLITICS 2004, at 1580 (Nat’| Journal Group 2003).
106 1d.. at 1581.

07 |d. a 1448 (“The plan carefully constructs democratic districts with incredibly convoluted lines and packs
heavily Republican suburban areasinto just afew districts.”).

108 Ty 12/17 PM (Johnson), at 154-155, 161, 164-165.
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statewide races and the Lieutenant Governor’ sracein 2002, Didtrict 24 is gpproximately 60% Democrat,
dthough Al Gore carried the district with 54% of the vote and Governor Bush carried the entire state with
59% of the statewide vote and 61% in the Ddlas-Fort Worth metroplex. It bears mention that Houston
and Dallas-Fort Worth cast 47% of al votes cast inthe state.’® Bush carried only 5% of the Black vote
but enjoyed 42% of the Hispanic vote and 73% of the Anglo vote.!'°

Facing the absence of a minority with 50% of the voting age population of the didtrict Sngly or
combined, Flantiffs contend that the 24th nonethel ess meetsthe firg two preconditions of Gingles because
it “functions as afully effective Black opportunity district.” They offer three reasons why we should not
adhere to Perez v. Pasadena Independent School District* and Valdespino v. Alamo Heights
Independent School District,*? which hald that Gingles requires a cohesive group of minority voters
comprisng amgority of the adult citizenpopulationinat least one proposed single-member demonstration
digrict. Fird, ingsting on aleve of 50% is reasonable only when the court is asked to speculate on the
potential performance of aminority didrict, not when an exiging didrict is shown to actudly perform for
minorities. Second, Plaintiffs point to a divided decison issued only weeks ago by a pand of the Firgt
Circuit, Metts v. Murphy, which dispensed with the 50% rule. The pane’s decison, we note, was

expresdy withdrawn and vacated when the First Circuit voted to take the case en banc.!*® Third, Perez

109 BARONE, supra note 105, at 1508.

1019, at 1510.

111 165 F.3d 368 (5th Cir. 1999), cert. denied, 528 U.S. 1114 (2000).
112 168 F.3d 848 (5th Cir. 1999), cert. denied, 528 U.S. 1114 (2000).

113 347 F.3d 346 (1st Cir. 2003), vacated and reh’ g en banc granted, No. 02-2204 (1st Cir. Dec. 3, 2003).
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and Val despino involved chdlengesto non-parti sanat-large e ectionsystemsinvolvingonly sngledections;
here, we examine a single-member ditricting system with primary and generd eections. Plaintiffs assert
that if aminority can“control” the primary eectionand thenfind support witha coaitionof minoritiesin the
generd eection, the Gingles requirements are met and the digtrict cannot be modified. Plantiffsaso offer
a fourth, ssemingly freestanding principle, urging that in any event Didrict 24 cannot be intentiondly
dismantled becauseit is an influence or codition didtrict.

Defendantsrespond that § 2 requiresa showing of strength at aleve of at least 50% isacommand
of § 2, arequirement that is an inevitable byproduct of the statute’ s protection of the ability of minorities
to elect representatives of their choice. A minority group lacking amgority cannot eect its candidate of
choice, and denying the group a separate district cannot be a denia of any opportunity protected by the
Act. Rather, such agroup can dect their candidate of choice only with the votes of non-mgjoritiesthrough
caditions, but the Voting Rights Act does not protect such political codlitions. Defendants urge that
whether aminority can meet the 50% standard is a quite different questionfromasking “whether abi-racial
coditionof African Americans and * crossover’ Anglos can eect a Black-preferred Black candidate. Any
suchinterpretationwould render the first Gingles precondition an entirely superfluous subpart of the third
Gingles precondition.” Defendants argue further that the Supreme Court has never hdd that 8 2 protects
influence didtricts and such a proposd is foreclosed by the rationde of Georgia v. Ashcroft. Fndly,
defendants reply that there has been no showing that the 24th would probably dect a Black candidate,
pointing to Congressona Didtrict 25 in the judicid Plan 1151C in which the demographics are grikingly
amilar — 21.4% BVAP and 33.6% HVAP —wherean Anglo, Bdl, defeated Carroll Robinson, the Black

candidate of choice, in the 2002 Democratic primary.
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Fantiffs argumentsarecrestive, but they ask this court to do more thanwell-settled law will dlow.
To the heart of the matter: the contention that 8 2 protects Didtrict 24 from redrawing asks us to extend §
2'sprotectionof Blacksand Latinosfromvotedilution to the protection of groups whose cementing force
is membership and loyaty to a politicd party. Gingles and the cases that followed it have been keenly
aware that the defining concepts of Gingles —numbers and cohesion — are criticd to its sudied effort to
confine the limits of the Act to those Situations that dilute minorities opportunity to vote without protecting
coditions that may be helpful or evenessentid to the leveraging of their strength.**4 Properly confined, the
Act implements the fundamentas of factions. Unconfined it reachesinto the politicd market and supports
persons joined, not by race, but by commonview. Serious conditutional questions|oom at that juncture.

We aretold that Blacks control the Democratic primary withlessthan 22% of the CV AP because
Anglosand Latinosvote ether inthe Republicanprimary or not at dl, but return home out of party loyaty
inthe generd dection. It isargued that thisis a Black opportunity district. More accuratdly, however, it

isadrong Democratic didtrict. That thereisno cohesion between Black and Latino votersin the primary

14 pr. Keith Gaddie credibly testified that Plaintiffs view of influence districts “would lock in a majority of seats
for the party getting the minority of the vote” Deposition of Keith Gaddie, November 22, 2003, at 101. Further, he
testified that it was not protected under 8 2 and that it was not possible to draw a second, sufficiently compact majority-
minority district in Dallas. 1d. at 75 (“[District 24] is not going to meet the first prong of the Gingles criteria. . . . It is not
a district in which you have one minority group which can constitute a majority of the population. It's not a district
where that minority group controls primary and the general election. It's not possible to draw a second sufficiently
compact majority district in Dallas if you draw District 30.”). Accordingly, if § 2 protection is afforded to old District 24
despite the absence of the Gingles factors, the Voting Rights Act begins to protect political affiliation and not race. |If
the Voting Rights Act protects a district where codlitions are required to elect a candidate of choice—

you're on a slippery slope to essentidly saying, “Well, if it's a Democratic district,

you can't re-draw it.” And intellectually, that to me is troubling because it sets up

a circumstance where one party has its constituency protected under the Voting

Rights Act and . . . the other party doesn’t have any protections at all.
Id. & 100. Protecting districts that are defined and controlled by political coalition and not race would infringe on the
clear right of the state to choose its method of compliance with the Voting Rights Act. If there is no obligation to create
an influence district, there is no obligation to retain one.
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contests is beyond serious dispute. Black opportunity here lies in coditions with Anglos who vote with
them in the generd dection for Democrats. Dr. Lichtman’s caculations produce an Anglo crossover rate
of 30.75 (unweighted mean). He conceded thet in the generd dection Black turnout will fal to the range
of 31, 32 or perhaps 33%, while Anglo turnout will jump into the 60's, gpproximately atwo to one margin.
Just how far this argument departs from the Gingles construct is exposed by the reminder that such a
crossover rate has been found to establish the absence of Anglo bloc voting under Gingles's third
precondition as a matter of law.*°

The history of the 24thillugtratesthat Plantiffs overstatetheimpact of the Black Democrats control
of the primaries. Theredlity is that Frost has not had a primary opponent since his incumbency began.
That no Black candidate has ever filed in a Democratic primary against Frost in a district assertedly
controlled by Blacks reflects the accuracy of Congresswoman Johnson’ sdamthat Didrict 24 wasdrawn
for an Anglo Democrat.!'® We have no measure of what Anglo turnout would bein aDemocratic primary
if Frost were opposed by aBlack candidate. Plaintiffs asserted control of Blacksinthe primary restsupon
the shaky ground that much of the dominating Anglo Democratic vote does not bother to vote in the
primary with Frost filing as an unchdlenged Anglo. Its premise is that Frost chalenged by a Black
candidate would not result in a return to primary voting by the Anglo Democrats. In short, that Anglo
Democrats control thisdidtrict is the most rationa conclusion.

Nor is the cohesveness of this 21.6% black vating age population clear. Plaintiffs expert relied

115 gee Abrams v. Johnson, 521 U.S. 74, 92 (1997).

116 gee supra note 108. District 24 adjoins Johnson's District 30, a Gingles-mandated district, meaning it exists
because Anglos vote as a block to defeat Black preferences.
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heavily upon the high voteinthe didtrict for Ron Kirk, an African-American and former popular mayor of
Ddlas, inhisrace for the United States Senate. Dr. Lichtman resisted the suggestionthat the “friendsand
neighbors’ effect was digorting the results with the counter suggestion that the effect would be offset by
Kirk’sopponent inthe Democratic primary, Victor Moraes. That explanation isnot persuasve. Morades
isactudly fromCrandadl, atown of 3,000 people some 75 milesaway. Inthe 1998 Attorney Generd race,
Judge Morris Overstreet, a widdy known, respected, and distinguished lawyer and judge, took 66% of
the Black vote in Dalas County and 76% of the Black vote in Tarrant County. Julius Whittier, a Black
candidate in the 2002 race for the Texas Court of Crimind Appedls, received 32% of the Anglo vote and
40% of the Black vote. In short, whether Blacks vote cohesively in the primary isfar from certain.

That Blackswidd influence in the digtrict is plain. Perhapsrecognizing thedifficulty of arguing that
some specie of ardlaxed Gingles construct imposes an obligationto create aninfluence or coditiondidtrict,
Paintiffs offer a fdl-back dternative: that as an “influence digtrict,” the 24th cannot be “intentionaly”
redrawn. But thisturnsthe principle of Georgiav. Ashcroft onitshead. Aswe have explained, Ashcroft
gave states gredter latitude in complying with the Voting Rights Act. The Court recognized that while
Ginglesinapplicationhasresulted indgnificant gainsinelected positions held by minorities, withthe keener
edge of computer drawn lines, it has aso created “safe’” white and minority digtricts, Sgnificantly reducing
the necessity for the pull and tug to secure support from those with political influence. By locking in sefe
digtrictsfor minorities and Anglosaike— instead of encouraging competitionand the pull and tug of politics
—thislegd regime beganto undermine the core ideathat the House of Representativeswould be the branch
of government directly respongve to the people. Ashcroft responds to these and other politicd redities

with greater concern for forcesthat divideand factiondize, especidly those that would divide dong racid
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lines. We do not read Ashcroft as fencing even more territory from sate legidative reach. Consdering
that Didrict 24 as a pure influence didtrict is unprotected by 8 2, we are persuaded that dterationsto it
rased questions primarily of 8 5, which have been answered by the Department of Justice.

C

Although the bulk of Rantiffs argument focuses on Didrict 24, Plantiffs also assert that Plan
1374C violates § 2 by maodifying minority influencedistrictsin Central and East Texas, pecificdly didricts
1,2, 4,9, 10, 11, and 17 from Plan 1151C. According to Plaintiffs, the minority population in these
digricts will have only aminimd role in the dectord process under the new plan.

However, asthe State points out, Plaintiffs never argue — and certainly never prove — that any of
these digricts satiSfiesthe Gingles preconditions. Even acursory glanceat the population datareved sthat
none of these digtricts passes mugter under Gingles' sfirg prong. In none of these districts doesthe citizen
voting age population of any cognizable minority group surpass 22%, and in most the percentage is
sgnificantly lower. Indeed, even if we were to follow Plaintiffs suggestion and combine the Black and
Hispanic citizen voting numbers — despite the lack of evidence of cohesion among these groups™’ —the
digtricts would dill fal the first Gingles precondition by large margins. The evidence convinces us that
these digricts are influence didtricts at best, dthough we note that these digtricts vary congderably in the
opportunity they afford minorities as a group to play any sgnificant role in the electord process. The

population statistics summarized below bring this conclusion into sharper focus.

17 The record, we should note, is largely bereft of evidence that Hispanics and Blacks vote cohesively as a
group in these districts. We therefore echo our conclusion on District 24 and find that Plaintiffs have failed to prove that
the Latino and Black communitiesin Districts 1, 2, 4, 9, 10, and 11 function as a cohesive voting bloc.
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Plan 1151C Plan 1374C
Digtrict Black Hispanic B+H Black Hispanic B+H
CVAP CVAP CVAP CVAP CVAP CVAP
1 15.8 3.3 19.1 18.2 3.9 22.1
2 14.0 5.2 19.1 19.3 8.2 27.5
4 115 4.1 15.6 10.3 3.9 14.2
9 21.3 9.7 31.0 46.8 16.8 63.6
10 11.8 22.0 33.8 9.7 12.1 21.8
11 15.2 11.6 26.8 4.3 21.9 26.2
17 4.0 14.5 185 10.0 9.8 19.8

Pantiffs admit that these sevendidtrictsare at most influence digtricts, but nonetheless urge that the
State, after Ashcroft, isforbidden from dtering them. Plaintiffs, however, do not argue that any of these
digrictsis protected individualy; they focus instead on these districts as agroup and suggest that the State,
by redrawing these seveninfluencedigtricts plus the codition didricts in Didricts 23 and 24, has gone too
far inlimiting minority influence tatewide. We cannot agree. Aswe explained above, the State was under
no 8§ 2 obligation to create these districts, and we find that the State labors under no corresponding
compulsonto preserve thesedigtricts. The dlegation that the minority voting strength in these didtricts has
been diluted is in truth no morethanadamthat these didtricts have been drawn to add Republican voting
grength to overcome the eection advantage that the current Democrat incumbents hold.

VI
We next examine the chdlenge brought by and on behaf of Latino plaintiffs and intervenorstothe

impect of the legidative planonLatino vating strengthin South and West Texas. At the outsst, it is useful
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to understand that the difficulties Texas presents to aredistricter are nowhere greater than in the Southern
and westernpart of the State. The area can be described as a huge and rough inverted triangle, beginning
inEl Paso at the far western corner, extending south and east for hundreds of sparsaly populated miles on
or near the border to the citiesof Laredo in Webb County, McAllen in Hidago County, and Brownsville
in Cameron County, turning north up to the coagtd city of Corpus Christi in Nueces County, then turning
west to cover many miles that are lightly populated except for the areas to the south of San Antonio in
Bexar County and Audin in Travis County. The sheer sze of the land, its irregular shape, and the
digtribution of the bulk of the population in various pockets of the State are the basi csthat shape the map
before the redigtricter even begins. This part of the State dso contains the greatest concentrations of
Higpanic population. In the State as a whole, Latinos account for approximately 32% of the total
population, 29% of the voting age population, and 22% of the citizen voting age population. Inthe South
and West Texasregions at issue here, Higpanics represent 58% of the citizen voting age population. The
largest numbers of Hispanics are located in the same areas of South and West Texas as are the large
pockets of Anglo population: in El Paso County inthe southwest corner; inWebb County, Hiddgo County,
and Cameron County in South Texas dong the border and in the Rio Grande Vdley; in Nueces County
in the east dong the coast; and in Centra Texas in Bexar County and Travis County.

The plan the Balderas court approved to account for the population changes documented in the
2000 census, Plan 1151C, placed 9x congressiond digtrictsin Southand West Texas, each contaning the
651,620 individuals needed for equa population digtribution and the mandate of one-man-one-vote. In
Pan 1374C, the Legidaure drew seven congressiond didtricts in the same area, each containing the

necessary 651,620 individuds. In both plans, sx didtricts have a mgority Hispanic citizen voting age
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population. Of the 44 counties included in the six digtrictsin Plan 1151C and the 58 counties included in
the seven didtricts in Plan 1374C, only the seven counties listed above — El Paso, Webb, Hidalgo,
Cameron, Nueces, Travis, and Bexar — have populations above 100,000.

This combination of geography and population distribution fixes certain characterigtics of the
redistricting map for South and West Texas, reflected in both Plan 1151C and Plan 1374C. Both have
adidrict in the far western corner of the State, in El Paso County, which has a population approaching
680,000. Under both Plan 1151C and Plan1374C, Congressiond Didrict 16 in part of El Paso County
hasamgority Hispanic citizenvating age popul ationand isan effective “ safe€’” Higoanic opportunity district.
Pan 1374C |leaves Congressiond Didtrict 16 essentidly unchanged, a decison not chdlengedinthis case.
But east of thisfar western population pocket, the counties are so sparsely popul ated that the district next
to 16 — Congressiond Digtrict 23 — must extend far to the east to reach the numbers of people necessary
to satisfy equipopulosity.*® A map drawer must travel east dmost 800 milesto reach another county that
approaches, much less exceeds, 100,000 souls. Webb County, at the western edge of the southerntip of
Texas.

InPlan1151C, Webb County, with193,117 people, is kept entirdly in Congressiond Didtrict 23;
inPlan1374C, Webb County isdivided between Congressiond Didtrict 23 and Congressiona Didrict 28,

directly to the east. Whether Webb County isdivided or not, thedidtrictsthat beginin thereatively narrow

118 The map reveals that Hudspeth County, next to El Paso County, includes 3,344 people; Culberson County
and Jeff Davis County directly to the east contain 2,975 and 2,207 people, respectively. Presidio County to the southeast
is the only county between El Paso and Maverick Counties with an excess of 50% or more Hispanic voting age
population, and it has only 7,304 people. The vast area between Presidio and Maverick Counties includes Brewster
County, with 8,866 people; Terrell County, with 1,081 people; Val Verde County, with 44,856 people; and Kinney County,
with 3,379 people.
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and rddivey densdly popul ated southern part of Texas, whichindudesthe Rio Grande Valey, mustextend
northto gather enough populationto satisfy equality among the districts. Both Plan 1151C and Plan 1374C
share this characterigic. Plan 1151C hastwo “strip” digtricts that begin in South Texas and travel to the
north toward the center of the State to gather the requisite number of people.!'® Plan 1374C hasthree
“grip” didrictsthat beginin South Texas, each of those didricts followsthe same north-south path and has
the same shape asin Plan 1151C, but is narrower and longer to accommodate three digtricts rather than
two. In both Plan 1151C and Plan 1374C, the redigtricter traveling north largely avoided the areathat is
Congressiond Didtrict 20, which includes San Antonio in Bexar County and isa*safe’ Hispanic didrict.

The map drawer defining the didtrict in the southeastern corner of the State must dso beginin the
Rio Grande Vdley and proceed northto include enough people to satisy equipopulogty. The map drawer
need not travel asfar north asin the “strip” didtrictsto find the necessary population for this southeastern
coasta didtrict, however, because Nueces County, which contains Corpus Christi, has over 300,000
people.

Both Plan 1151C and Plan 1374C exhibit smilar features, resulting from this combination of
geography and population distribution. The digtrict that beginsjust east of El Paso County must be large
and mudt run east fromfar West Texas, retching deeply into Centrd and South Texas. The didtrictsthat
begin in far South Texas must run north in* strip” fashioninto Central Texas. Thedidrict thet beginsinthe
southern tip of Texas and travels up the coast must aso proceed north.

Againg this backdrop, we examine the record as to the effects of the legidaive planin South and

19 Many of the counties north of Hidalgo County (569,463) and Cameron County (335,227) in the Rio Grande
Vdley are thinly populated. They include Jim Hogg County, northwest of Hidalgo County (5,281); McMullen County
(851); Kenedy County (414); Live Oak County (12,309); and Goliad County (6,928).
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West Texas on Latino voting strength.
A

InPlan 1151C, the court drew six digtricts in South and West Texas, each with amgjority of the
Latino citizenvating age population. Asnoted, two of those digtricts, Congressond Didtrict 16, consisting
primerily of part of the city of El Paso, and Congressional Didtrict 20, conggting primarily of part of the city
of San Antonio, are not a issue in the change from Plan 1151C to Plan 1374C and are not chalenged in
thissuit. Both were, and are, effective Hispanic opportunity didtricts. One of the digtrictsin Plan 1151C,
Congressond Didtrict 23, had a bare mgority of Higpanic citizen voting age population and had not
performed consstently as aHigpanic opportunity district. Congressiona Digtricts 28, 15, and 27 made up
the remainder of the didrictsin South and West Texas, each with a mgority Higpanic dtizen voting age
population and a mgority of the Spanish-surnamed registered voters, and each performing as effective
Hispanic opportunity districts. Each of the six digtricts in South and West Texas under Plan 1151C was
reliably Democratic in both congressiona and other eections, with the exception of Congressiond Didtrict
23. That didtrict has since 1992 eected a Hispanic Republican to Congress, Henry Bonilla

InPlan 1374C, the Legidature sought to gpply to South and West Texas its primary partisan god
of increasing the likelihood that Republican candidates would be eected to Congress, while avoiding
violations of the Voting Rights Act, the Equa Protection Clause, and the mandate of one-
man-one-vote. The record presents undisputed evidence that the Legidature desired to increase the
number of Republican votes cast in Congressiond Didtrict 23 to shore up Bonillalsbase and assist in his
redection. The evidence showed that Bonilla had lost a larger amount of Hispanic support in each

successvedection. 1N 2002, Bonillaattracted only 8% of the Latino vote. In order to make Congressiona
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Didtrict 23 more Republican, the map drawers extended the didrict northto takeinlargely Republican and
Anglo areasin the north-centra part of the State, induding Bandera, Kerr, and Kendal counties. That
change added approximately 101,260 people to Congressiond Didrict 23. Thelegidative plan moved the
digrict line at the eastern edge to divide the southernborder city of Laredo, inWebb County. That change
resulted in 99,776 individuds, who were more than 90% Higpanic in voting age population and 86.5%
Democratic in voting according to the 2002 statewide election data, being placed in the adjacent district,
Congressiond Didtrict 28. Although Congressiond Didtrict 23 till had amgority of Hispanics — 55.1%
— and a bare mgjority of Hispanics of voting age — 50.9% — it no longer had amgority of ditizen voting age
Hispanics. In the reconfigured Congressional Digtrict 23 inPlan 1374C, Hispanics accounted for 46% of
the dtizens of voting age, and only 44% of the registered voters had Spanish surnames. By contrast,
Congressiond Digtrict 23 in Plan 1151C had a 57.5% Hispanic citizen voting age population and 55.3%
Spanish-surnamed registered voters. To avoid retrogressionunder § 5, the State created another district
in South and West Texas, in which Higpanics were a clear mgority of the citizen vating age population.
The State then had to adjust the population distributions to avoid inequdity among the digtricts.

To accomplish the firgt god, Plan 1374C added a third digtrict to the two aready long and
relatively narrow digtricts that covered the bottom of the inverted triangle of South Texas and extended
north. To maintaintherequisite population numbers, each of thesethreedigtrictshad to extend farther north
than the two didricts had in Plan 1151C. The three digtricts under Plan 1374C ran from the population
pockets near the border north through sparsaly-populated areas to reach the pockets of populationinthe

central part of the State, southand east of San Antonio and Austin. The reconfigured districts each added
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countiesin the process.!® Thetwo preexigting districts— Congressiond Districts 28 and 15 —maintained
amgority Hispanic citizen voting age population and a mgority of Spanish-surnamed registered votersin
Pan1374C. Thenewly created Digtrict — Congressona Didtrict 25—aso had amgority Hispanic citizen
voting age population and amgority of Spanish-surnamed registered voters. The didtrict that runsdong
the eastern border of South Texas, Congressonad Didrict 27, smilarly maintained a mgority Higoanic
citizen voting population and amgjority of Spanish-surnamed registered voters. Asaresult, Plan 1374C
had seven congressond didrictsin South and West Texas, 9x withamgority of Latino ditizen voting age
population thet are, as explained further below, effective Hispanic opportunity digtricts, and onethat isa
Higpanic influence digtrict. Plan 1151C had sx congressond digtricts in South and West Texas with a
magority of Laino citizen voting age population, one of which was not an effective Higpanic opportunity
digtrict, but was moving in that direction.
RAantiffs rase a number of chalengesto the redrawn digtricts in South and West Texas. The Gl

Forum Fantiffsdamthat Plan 1374C is deficient for the same reason its predecessor, Plan 1151C, was
deficent: an additiond Latino mgority citizen voting age population didtrict should be drawn to achieve
compliance with § 2 of the Voting Rights Act. Plaintiffs clam that the legidative plandilutesLatino voting
drength, inviolaion of 8 2. Findly, Pantiffs clam that in deciding where to draw the lines, the map
drawerswere predominately drivenby ethnicity, inviolationof the Equa ProtectionClause. Plaintiffsassert

that in drawing the excessvely long “bacon-strip” digtricts, Congressional Didtricts 15, 25, and 28, the

120 Congressional District 23 in Plan 1151C was made up of 24 counties; in Plan 1374C, it included 25 counties.
Congressional District 28 included 11 counties in both Plan 1151C and Plan 1374C. New Congressional District 25 in Plan
1374C comprised 9 counties. Congressional District 15 in Plan 1151C included 8 counties; in Plan 1374C, Congressional
District 15 included 13 counties. Congressional District 27 in Plan 1151C included 5 counties; in Plan 1374C, it included
6 counties.
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Legidature subordinated the traditiona redistricting criteria of compactness and respect for communities
of interest and politicd divisons to the need to include sufficient numbers of Latino voters to create
magjority-minority districts, in amanner forbidden by Shaw v. Reno (Shaw 1)!# and its progeny.

The State responds by arguing that there have been no developments since the Balderas panel
issued its opinion to cal into question that court’s holding that 8§ 2 did not require an additiond Laino
mgority citizenvoting age populationdistrict in Southand West Texas. The State arguesthat the Supreme
Court’ sdecisioninDeGrandy v. Johnson'? strongly supportsits position because the number of effective
Latino mgority citizenvoting age populaion didricts in the rlevant areais more thanroughly proportional
to the Latino citizen voting age populationinthat area and as proportiond to the Latino citizen voting age
population in the State as the Gingles requirements support. The State argues, and presented evidence
to show, that the changes made to the South and West Texas digtrictsin Plan 1374C resulted from the
politicaly motivated decison to make Congressiond Didrict 23 more Republican and improve the
redection chances of the Hispanic Republican incumbent, Congressman Henry Bonilla The State
presented evidence that it could not achieveits politica end without Splitting L aredo and Webb County to
remove religbly Democrdtic voters; that it added a new didtrict, Congressiond Didrict 25, which, with
Congressiona Didricts 15, 28, and 27, provides the same number of effective Latino opportunity districts
as did Plan 1151C and meetsthe requirements of De Grandy proportiondity; and that ethnicity did not
predominate in the numerous decisions involved in the placement of the digtrict lines in Congressiona

Didtricts 28, 15, 25, and 27.

121 509 U.S. 630 (1993).

122512 U.S. 997 (1994).
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The daims that Plaintiffs make asto this part of the State do not raise the questions of codition
digtricts in which Anglos, Higpanics, and African-Americans are al present, although no minority group is
amgority of the rdlevant population. Reather, Plaintiffs make damsthat are more familiar in Voting Rights
Act litigation. They clam that in South and West Texas, they are a minority meeting the Gingles
requirements; that in one digtrict, they have been “cracked” and submerged into an Anglo mgority, such
that they cannot elect candidates of their choice; and that asto the rest of the didtrictsin the area, dthough
they are a mgority of the citizen voting age population, afunctiona examination reveds that their ability
effectively to eect their candidates of choice has beenweakened. Thefact that thedilutiondamisfamiliar,
however, does not make the andyss smple. As the Supreme Court stated in De Grandy, “Pantiffs
chdlenging single-member digtricts may dam, not total submergence, but partia submergence; not the
chance for some eectora success in place of none, but the chance for more success in place of some.
When the question thus comes down to the reasonableness of drawing a series of didtrict linesin one
combination of places rather than ancther, judgments about inequality may become closer calls”*2

B

The Gl Forum Plantiffs dlege that they are entitled under § 2 to anadditiona digtrict in Southand
West Texas in which Latinos are amgjority of the citizen voting age population and can effectively dect
candidates of their choice. In both Plan 1151C and Plan 1374C, six didtricts in South and West Texas
have amgority of Latino dtizensof voting age. The Gl Forum Plaintiffs present a demondration digtrict,

Pan1385C, that showsan additiond Latino citizen voting age mgority district in South and West Texas.

12319, at 1012-13.
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The record contains variations of proposed digtricting plans that meet the same god. These Plantiffs,
however, have presented no convincing basisto rgect the Balderas holding that § 2 did not require an
additional district in South and West Texas after the 2000 census.

The GI Forum PFantiffs argue that dnce Balderas, additiond data has become available
diginguishing the citizer vating age population by race and ethnicity, making it eesier to establish that an
additional Gingles digtrict canbe drawninSouthand West Texas. Plaintiffs presented demongtration plans
to the Balderas panel that they clamed showed the feashility of drawing an additiond Higpanic citizen
voting age population mgority digrict in the area. The Balderas pand found that Plantiffs had faled to
prove that § 2 required the creation of an additiona Laino citizer voting age mgority congressiond didtrict
in South and West Texas. Plaintiffs gpopeded that finding; the Supreme Court summaily affirmed. The
additional census data Plaintiffs present does not dter the vaidity of that finding.*

The Gl Forum Plaintiffs assert that they have met the Gingles criteria because their demongtration
plan, 1385C, creates seven digtricts with a Higpanic citizer voting age population above 50%. Therecord,

however, does not show that thar demongtratior plan would satisfy Gingles. Plan 1385C proposes

124 There is an obvious difference between the roles of the Balderas court and this court. The Balderas court
had the remedid task of crafting @ congressiona redistricting plan according to neutral factors because the Legislature
had failed to implement a plan following the 2000 census. This court, by contrast, must carefully and thoroughly examine
the legidative redistricting plan to determine whether the Legidature used factors and reached results that violate federal
law. This court is “barred from intervening in state apportionment in the absence of a violation of federal law precisely
because it is the domain of the States, and not the federal courts, to conduct apportionment in the first place. Time and
again [the Supreme Court has] emphasized that ‘reapportionment is primarily the duty and responsibility of the State
through its legidature or other body, rather than [that] of a federal court.” ” Voinovich v. Quilter, 507 U.S. 146, 156 (1993)
(quoting Growe v. Emison, 507 U.S. 25, 34 (1993)). “Because the ‘States do not derive their reapportionment authority
from the Voting Rights Act, but rather from independent provisions of state and federal law,’. . . the federal courts are
bound to respect the States apportionment choices unless those choices contravene federal requirements.” Id. The
difference in the roles played by the Balderas court and this court does not lead to a difference in outcome as to the
issue of an additional Hispanic majority citizen voting age population district in South and West Texas.
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districts that are more unusualy shaped than in either Plan 1151C or Plan 1374C.1%° The demongtration
plan Fantiffs present underscores the difficulty of drawing seven, rather than Sx, Latino opportunity
digtricts that meet the Gingles requirements in the vast geography and irregularly distributed populatior of
South and West Texas.

Even if this court were to assume that the finding in Balderasrgecting the damthat an additiona
Higpanic citizen vating age population mgority district should be drawn in South and West Texas was

entitled to no weight, and even if this court were to overlook the Gingles problems reflected in the

15 1 the demonstration plan, 1385C, Congressional District 23 is almost bisected by Congressional District 25,
which surrounds the intruding district on three sides. Congressional District 25 travels north, then west, with an arm
that projects to the northeast into Central Texas. Congressional District 15 goes from the Rio Grande Valley east to the
coast north of Nueces County, then cuts north into Centra Texas. A comparison of the compactness scores between
the two plans understates the unusual shapes of the proposed demonstration district, as compared to both 1151C and
1374C. The “smallest circle” figure is a “dispersion” measure that captures the density of a district by calculating the
ratio of the district’'s area to the area of the minimum circle that could circumscribe it. The “perimeter to area” measure
captures the irregularity or jaggedness of a district’'s border by calculating the ratio of the district's area to the square
of its perimeter. At trial, Plaintiffs vigorously criticized the legislative plan for high compactness scores, particularly for
Congressional Districts 15 and 25. While those districts have slightly better compactness scores in the demonstration
plan, the perimeter to area scores for Congressional Districts 23 and 28, which begins in Bexar County and moves toward
Travis County, taking small parts of five different counties, are significantly worse. And Plaintiffs' criticisms of parts
of Plan 1374C for extending certain districts across disparate and distant communities would seem even more applicable
to parts of demonstration Plan 1385C.

Perimeter to Area Smallest Circle
Congressional 1374c 1385¢c 1374c 1385¢
District
15 11.6 8.8 6.5 54
16 38 41 2.9 4.6
20 7.3 5.8 3.0 2.7
23 51 94 38 45
25 9.6 5.9 85 28
27 51 34 31 31
28 57 10.0 5.0 6.0
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proffered demongtration plan, the GI Forum Plaintiffs have failed to make the necessary showing under §
2. This court recognizes that Plaintiffs have established racidly polarized voting and a paliticd, socid, and
economic legacy of past discrimination. But any examination of the totdity of the circumstances beyond
Gingles must include proportiondity. Plaintiffs argue that because Latinos represent 22% of the citizen
voting age population of the State, seven out of the thirty-two digtricts in the State should be drawn to
produce Latino citizen voting age mgorities. The State responds by noting that L atinos comprise 58% of
the citizen voting age population in Southand West Texas and condtitute the mgority of the citizen voting
age populationinsix out of the sevendigtrictsinthat region, exceedingrough proportiondity for the area.18
The State also arguesthat even congdering dl of Texas as the relevant area for measuring proportiondity,
anexamination of the totdity of the circumstances does not lead to the conclusionthat an additiond Latino
mgority citizen voting age population district must be drawn in South and West Texas.

The Supreme Court has explainedthat “ proportiondity,” a word not expresdy used in § 2, involves

a comparisor between (1) the percentage share of legidative didricts in whick the population of the

126 The State provides an analysis, as follows:

1374C Districts Total CVAP Percent Hispanic
15 379,368 58.5%
16 359,793 69.9%
20 419,668 60.8%
23 407,130 45.8%
25 358,683 55.0%
27 398,328 60.4%
28 404,341 56.2%
TOTAL 2,727,311 57.94%

(State’ s Post-Trial Br. at 62).
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protected class has a mgority and (2) the protected class's percentage share of the “relevant
population.”*?” Proportionality isan important aspect in evaluating “equality of opportunity, [but is] not a
guarantee of eectora success for minority-preferred candidates.”*2

The Supreme Court hasnot resolved what geographic frame of reference should be usedtoandyze
proportionality, whether it is by digtrict, county, region, or state. In DeGrandy, “the plaintiffs . . . passed
up the opportunity to frame thar dilutionclam in Satewide terms’; the Court gpplied the Gingles factors
and analyzed proportiondity as limited to “Hispanicsin the Dade County area”'?° In this case, however,
Faintiffs do not argue that the Gingles criteriajudtify the creation of any additiond Laino citizenvoting age
mgority didricts outsde South and West Texas. Despite the presence of large numbers of Hispanics
elsawhereinthe State, and despite the presence of racidly polarized votingthroughout the State, no plaintiff
asserts that the Gingles criteriawould permit an additiond Laino citizen voting age population mgority
digtrict anywhere but in South and West Texas. Again, the combination of geography and population
digribution quickly explanwhy. The areas in which Latinos account for 50% or more of the voting age
population are confined to El Paso County in far West Texas, surrounded by counties of vast space and

litle population; Presidio County ir West Texas dong the border, whict has only 7,304 people andis

127 De Grandy, 512 U.S. a 1014 n.11. “Proportionality” in this sense is only one factor to be considered in
assessing the totality of circumstances to determine if unlawful vote dilution has created an “unequal political and
electora opportunity” for a protected class. Id. a 1022. Just as the Supreme Court in De Grandy made clear that
“proportionality” of opportunity cannot be & “sefe harbor” precluding § 2 liability, which turns on total circumstances,
id. a 1017-22, so, too, a showing of lack of proportionality is but one factor in the total circumstances analysis. The
Supreme Court has made clear that “the degree of probative value assigned to proportionality may vary with other facts.
No gsngle statistic provides courts with a shortcut to determine whether a set of single-member districts unlawfully
dilutes minority voting strength.” 1d. at 1020-21.

1281d, at 1014 n.11.

12919, at 1022.
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surrounded by vast space witt little population; and the South Texas area from Maverick County to the
Rio Grande Vdley. The Latino population in the rest of the State is numerous, but dispersed over large
areas.™® | ower courts that have analyzed “proportiondity” inthe De Grandy sense have been consistent
in using the same frame of reference for that factor and for the factors set fortr in Gingles.™®! If South and
Wes Texasisthe only areain which Ginglesis applied and can be met, as Plantiffsargue, it isdso the
relevant area for measuring proportionaity. Because the Supreme Court has not yet provided precise
guidance on the proper standard for assessing proportionality, however, we aso examine proportiondity
on astatewide basis.

Under the legidative plan, 1374C, as under the court-imposed plan it replaces, 1151C, six out of
the seven didtrictsin South and West Texas are Latino citizenvoting age mgority districts. Given thefact
that Latinos comprise 58% of the citizen voting age population in South and West Texas, proportiondity
issatisfied asto that area.

As noted, the Supreme Court has not made clear what geographic unit is the relevant area to
measure proportiondity. De Grandy did not discussthe role of adigtrict such as Congressond Didrict
29 in the Houston area of Harris County, or Congressiond Didrict 23 in West Texas, in which Latinos

congtitute gpproximately 47% of the citizen voting age population, lessthanamgority but large enough to

130 5op Jackson Pls’ Ex. 64.

1% See eg., Old Person v. Brown, 312 F.3d 1036, 1047-49 (8th Cir. 2002) (emphasizing that the same frame of
reference should be used for analyzing proportionality and the Gingles factors); Rural W. Tenn. African-Am. Affairs
Council v. Sundquist, 209 F.3d 835, 840-41 (6th Cir. 2000) (using the same six-county frame of reference to examine
proportionality and the Gingles factors); Solomon v. Liberty County Comm'rs, 221 F.3d 1218, 1220 (11th Cir. 2000) (using
the same county as a frame of reference in andyzing all factors); African-Am. Voting Rights Legal Def. Fund, Inc. v.
Villa, 54 F.3d 1345, 1354-55 (8th Cir. 1995) (using dl 28 wards of the city of St. Louis as the frame of reference for
analyzing both proportionality and the Gingles preconditions).
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condtitute an influence digtrict, in assessing proportiondity as part of the totality of the circumstances.
Faintiffs are correct in their calculation that Six digtrictsin which Latinos hold a mgority of dtizen voting
age population, out of the thirty-two digtricts that comprise Texas, do not equate to arithmetic
proportiondity between the number of Laino mgority-minority districtsand the Latinos' percentage of the
citizenvoting age population in the State. De Grandy emphasizes, however, that the inquiry isnot merdy
mathematical.'*> Rather, De Grandy requires an examination of whether the totality of circumstances
includes rough proportiondity between the number of effective mgority-minority digtricts that can be
drawn mesting the Gingles factors and the minority members share of the relevant population. 3

One of the digtrictsthat Plantiffswould create intheir demonstrationplan, proposed Congressional
Didrict 28 has a Higpanic citizen voting age population of only 50.3%, and five of the seven didtricts have
aHispanic ditizenvating age populaionthat isbelow 60%. Plantiffsvigoroudy criticizethelegidaiveplan,
1374C, in part because three of the didtricts it creates — Congressiona Didtricts 15, 25, and 28 — have
Higpanic citizer voting age population numbersthat are below 60%. Paintiffs own expertsand argument
reminded this court that because of the lower turnout of Latino voters, alow magority of the Higpanic citizen

voting age population does not produce an effective Latino opportunity district.*

12512 U.S. at 1023.

138 |d. a 1024. This circuit, along with every other circuit to consider the question, has concluded that the
relevant voting population for Hispanics is citizen voting age population. See Valdespino v. Alamo Heights Indep. Sch.
Dist., 168 F.3d 848, 853 (5th Cir. 1999); Perez v. Pasadena Indep. Sch. Dist., 165 F.3d 368, 372 (5th Cir. 1999); Campos V.
City of Houston, 113 F.3d 544, 548 (5th Cir. 1997) (courts “must consider the citizen voting-age population of the group
chdlenging the electoral practice when determining whether the minority group is sufficiently large and geographically
compact to constitute a majority”); Barnett v. City of Chicago, 141 F.3d 699, 704 (7th Cir. 1998) (“We think that citizen
voting-age population is the basis for determining equality of voting power that best comports with the policy of [§ 2].”).

13 Dr. Jerry Polinard, a political scientist testifying for the Valdez-Cox Intervenors, testified that there is “no

magic number” as to the level of Spanish-surname voter registration required in order for Hispanics to effectively
nominate and eect their candidates of choice, but he noted that “you become comfortable with opportunity districts
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Under Plan 1151C, Congressiona Didtrict 23 was not an effective minority opportunity district,
despite the fact that it had a 57.4% Laino citizen voting age mgority. Plantiffs spedficaly aiticze
Congressional Didrict 15 in Plan 1374C, which has a Hispanic citizen voting age population of 58.5% —
reduced from 69.3% in Plan 1151C — as weskened to the extent that it is better classfied as a Laino
influence didtrict rather than a Latino opportunity digtrict, although other witnesses contradicted this
characterization.®® The legidative plan has one fewer digtrict inwhich Latinos condtitute amgjority of the
citizenvoting age populationthanthe demongtrationplan. The legidative plan and the demonstrationplan,
however, have the same number of districtsinwhichLatinosequa or exceed 55% of the ditizen voting age

population. The legidative plan has one more didrict in which the Hispanic citizen voting age population

once you break into those 60%-plus ranges.” (Tr. File 8 at 50-51). Dr. Allan J. Lichtman, an expert retained by the Jackson
Plaintiffs, testified that reductions in Hispanic citizen voting age population, even to a point where Hispanics till
constitute a majority of the electorate, along with low Hispanic voter turnout, can move a district toward “the danger
zone” in terms of Latino voting opportunity. (Tr. File 1 at 156-57). Congressman Charlie Gonzalez testified that, “If you
just go with population figures . . . [tlhat redly doesn’t translate to having an effective voice or ability to elect someone
of your choice” because the more pertinent indicator is the percentage of Hispanic citizens of voting age who register
to vote and actualy turn out on election day, which results in far less effectiveness. (Tr. File 1 at 118-19). Congressman
Rubén Hinojosa testified that “along the Texas border region from Brownsville to McAllen to Laredo to El Paso . . . in
order to win an eection, you need to have about 57, 58% or higher Hispanic voter age population because of the low
turnout.” (Tr. File4 at 48).

1% Dr. Keith Gaddie, @ political science expert retained by the State, testified in his deposition that in
Congressional District 15 under Plan 1374C, Latinos would control the primary elections but, if turnout was low, might
not unilaterally control the outcome of general elections, athough Latino candidates of choice would generally be
elected. (See Gaddie Dep., Jackson Pls.” Ex. 140 a 46-47; Gaddie Report, Jackson PIs’” Ex. 141 at 8). Dr. Gaddie submitted
regression date showing that in Congressional District 15, in seven primary or runoff elections, dl the Latino candidates
of choice would be successful, and five out of six Latino candidates of choice would win in the general elections.
(Gaddie Report, Jackson Pls.’ Ex. 141 a 7-8). Dr. Lichtman concluded that the turnout of Latino voters in the general
election decreased from a mean of 52% under Plan 1151C to a mean of 38% under Plan 1374C, but testified that
Congressional District 15 remains a minority opportunity district rather than an influence district. (Lichtman Report,
Jackson PIs. Ex. 1 a 69; Tr. File 1 & 156, 166-67). Dr. Richard Engstrom, an expert retained by the GI Forum Plaintiffs,
testified that in Congressional District 15 under Plan 1374C, there was no racially contested election that he examined
in which the Latino-preferred candidate lost and that the reduction in Latino turnout in the general election did not make
Congressional District 15 ineffective as a Latino opportunity district. (Tr. File 7 at 53, 64-65; see Table 3 of Addendum
to Engstrom Report, Gl Forum’s Ex. 130).
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exceeds 60% than the demonstration plan. %

The GI Forum Raintiffs have shown nether that sevendistrictscanbedrawn, meeting the threshold
Gingles requirements, that have a mgority of Higpanic citizen voting age population, nor that all such
digtricts, if they could be drawn, would function effectively as Latino opportunity districts. We rgect the
dam of the Gl Forum Flaintiffsthat 8 2 demands a seventh Higpanic citizenvoting age popul ationmaority
digrict in South and West Texas. Part of the andyss of the dilution dam, to which we now turn, will
explan why we bdieve the sx Higpanic citizen voting age population mgority digtricts drawn in Plan
1374C are effective Higpanic opportunity digtricts.

C

It is undisputed that Plan 1374C diminated Congressiond Didtrict 23 asadidrict with a Laino

mgority citizenvoting age popul ationfor the political purpose of increasing Republicanvotersinthe digtrict

and shoring up the redlection chances of the Republican incumbent. To avoid retrogression, Plan 1374C

1% The GI Forum provided an analysis, as follows:

1385C 1374C
Congressional HVAP HCVAP HVAP HCVAP
district
15 68.7 63.2 64.0 58.5
16 727 67.7 74.8 69.9
20 60.7 57.9 63.6 60.8
23 63.5 56.9 50.9 45.8
25 63.8 58.4 63.4 55.0
27 63.5 59.9 64.2 60.4
28 54.3 50.3 60.1 56.2

(Gl Forum’s Post-Trial Br. at 14).
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added anew Latino mgority citizenvoting age population digtrict to the east and reconfigured the existing
digricts. Pantiffs complain that the weekening of Congressond Didtrict 23, preventing it from continuing
to move toward becoming an effective opportunity didrict, resultsin dilution in violation of 8 2. Pantiffs
argue that the dilution cannot be addressed by the creation of Congressiond Didtrict 25 as a Laino
opportunity didrict. Plaintiffs dso complain that even if dilutionisto be measured onabroader basis than
agngledidrict, Pan 1374C isdilutive because the reconfiguration of Congressond Didtricts 15, 28, and
27 weakens Latino voting strength in these digtricts.

Congressiona Didrict 23 is unquestionably not a Latino opportunity district under Plan 1374C.
The map drawers divided Webb County, whichis94% L atino. Thischangeremoved reliably Democratic
voters in Laredo out of Congressond Didrict 23. Under Plan 1374C, the Higpanic citizen voting age
population is 46%, reduced from 57.5% in Plan 1151C; the percentage of Spanish-surnamed registered
votersis 44% under Plan 1374C, reduced from 55.3% in Plan 1151C. Even as configured under Plan
1151C, however, Congressiond Didtrict 23 did not perform as an effective opportunity district. The Gl
Forum Rantiffs regressionandyss of eectiondata showed that L atino candidates of choicewere el ected
infive out of eight racialy contested elections from 1994 to 2002.*” The record showed, however, that
Latino votersin Congressond Didtrict 23 were voting againgt the Republican candidate Bonilla by larger
marginsineach successve eection. Latino voting strengthin Congressiona Didtrict 23 is, unquestionably,
weakened under Plan1374C. TheGl Forumregression andysisof dectiondatafor Congressond Didtrict

23 under Plan 1374C showed that the Hispanic candidates of choice won only one out of aght racidly

137 G| Forum’s Post-Trial Br. at 15.
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contested dections from 1994 to 2002.*® Dr. Gaddi€' s regression data showed that, in Congressiond
Didrict 23 under Plan 1374C, Hispanic candidates of choicewonsevenout of sevenstatewide primaries,
but none of the six Hispanic candidates of choicein genera dections carried the district.>*®

Fantiffs dam that the map drawers impemissbly reduced Hispanic voting strength in
Congressional Didtrict 23 to pursue ther political end. Plantiffs urge that the political end could have been
achieved by leaving Webb County whole and redrawing Congressiond Didtrict 23 to put Bonilla s home
in Congressiond Didrict 11, where he could have run in an open seaet. The State points out that this
approach would not have served either the political god of incumbency protection or of increasing
Republican digtricts, snce Congressiond Didtrict 11 dready reliably dects Republicans in congressiond
and other dections. The changeto Congressiond District 23 served thedud god of increasing Republican
setsin generd and protecting Bonilla s incumbency in particular, with the additiond political nuance that
Bonillawould be redected inadigtrict that had amgority of Laino vating age popul ation— athough clearly
not amgority of citizen voting age population and certainly not an effective voting mgority.

Fantiffs argue that the admittedly political decison to draw the line through the city of Laredo,
placing the largely Democratic, Hispanic voters in Congressiond Didtrict 28 to the east and “ stranding”
359,000 Higpanics in Congressiond Didrict 23, where they will be submerged in a Republican, Anglo
mgority didrict, violates 8 2. De Grandy, however, rgected the dam of separating heavily Higpanic
neighborhoods, fragmenting them in certain digtricts and packing them into others, as abass for liahility,

even if the Gingles factors are met, because the totdity of the circumstances included a showing that

138 Table 3 of Addendum to Engstrom Report, Gl Forum'’s Ex. 130.

1% Gaddie Report, Jackson Pls.’ Ex. 141 at 9-10.
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Higpanic voters had effective voting mgoritiesin the relevant arealin rough proportion to the their voting
age population. 14

Typicdly, vote dilution claims address redidtricting schemes that take a minority group whose
members have the potential to comprise a numerical mgority in a geographicaly compact district and
dispersethe group acrosstwo or moredigtricts, thereby precluding the minority members from condituting
aneffective majority ineither one.’** Plan 1374C, however, does not produce such an effect in South and
West Texas. Instead, Plan 1374C changesthe district boundary in away that divides Democratic Hispanic
votersin Webb County, keeping hdf in Congressond Didtrict 23, in which Republican voting strength is
increased and Higpanic voting strengthisweakened, and placing hdf in Congressiona Didrict 28, inwhich
Latinos have a clear mgority of the citizen voting age population, even after a new didtrict, 25, is added
asamgority Laino citizenvoting age populationdigtrict. TheLegidaturedso reconfigured Congressond
Didricts 15, 28, and 27 inways that bothachieved equal popul ationdistributionand preserved the mgority
Latino citizen age voting populationsin each of those digtricts.

Paintiffsrdy on Shaw v. Hunt (Shaw 11)*2 to argue that the State cannot “offset” the reduction
of Latino voting srength in Congressiond Didtrict 23 by cregting a new Latino mgority citizen voting age
digtrict, Congressiona Digtrict 25, because to do so would “swap ” the voting rights of citizens in

Congressiond Didtrict 23 for the rights of thosein new Congressond Didtrict 25. In Shaw |1, the Court

140 512 U.S. a 1015-16. The Court noted in De Grandy that findings that certain lines were drawn to separate
portions of Hispanic neighborhoods, while others drew several Hispanic neighborhoods into a single district, in
themselves, “would be to say only that lines could have been drawn elsewhere, nothing more.” Id.

141 geg, e.g., Voinovich, 507 U.S. at 153.

142517 U.S. 899 (1996).
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held that the creation of aremedid didtrict inone area of a state, where polarized voting existed but where
acompact mgority-minority district could be not drawn, could not compensate for the faillure to place a
remedid didrict in another area where it was possble to draw acompact mgority-minority district and
where polarized voting aso existed.’** The Court held that abizarrely shaped district “ somewheredsein
the State” does not remedy the “vote-dilution injuries suffered” by minority voters resding where the
remedid district could have been drawn.*** The Court rejected a district drawnin the center of the state
to remedy the dilution injury of voters on the southeastern side of the state, not because there were
differences in polarization, but because aremedid Gingles digtrict could not be drawn in the part of the
State that the map drawers sdlected.'*® In this case, by contrast, in South and West Texas, six Gingles
Latino citizenvoting age populationmajority districts could beand weredrawn.*® The Legidaturedid not
placethe linesof those digtrictsin parts of the State where the Gingles requirementswere not stisfied; the
problem present in Shaw |1 is not involved in this case.

Andyss of the Gingles factors shows that the Latino population is sufficiently numerous and
digtributed as to support the creation of a number of effective digtricts in South and West Texas with a

mgority of Latino citizenvoting age population. The Gingles digtrictsin South and West Texas could be

14319, at 917.

444,

145 This case reflects what commentators have recognized as a tension in the cases under § 2 between
recognizing the individual right to an undiluted vote and the fact that dilution can be determined and remedied only by
addressing the aggregate treatment of group members. See generally Heather K. Gerken, Understanding the Right to
an Undiluted Vote, 114 HARV. L. REV. 1663 (2001).

146 |ndeed, in aguing for an additional Latino majority citizen voting age population district, the GI Forum
Plaintiffs emphasize that the Gingles criteria are met throughout the South and West Texas area.
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drawn indifferent ways, within the constraints of geography and populationdistribution. BothPlan1151C
and Plan 1374C have six digtricts with amgority of Latino citizens of voting age. The choices avalladle
to the State included the lines of Plan 1374C, which created a new remedial didtrict that had not been
present under the previous plan, or the lines of Plan 1151C, keeping Congressional Didtrict 23 asa bare
magority Higpanic citizen voting age population digtrict, but not drawing another district with a stronger
Latino citizen voting age population mgority. Most of the Plaintiffs argue that the State should be
compelled to return to the lines of Plan 1151C for Southand West Texas. Plaintiffs do not argue thet the
State should both retain the lines of Congressond Didtrict 23 under Plan 1151C and add a new mgority
Higpanic ditizen voting age population digtrict dong the lines of Congressiond Didtrict 25. Indeed, there
is nether suffidently dense and compact population in generd nor Higpanic population in particular to
support such a configuration. But to say that the State could have retained the lines of Congressiond
Didtrict 23 drawn under Plan 1151C and not created athird district based in the Rio Grande Valey with
amgority of Higpanic citizen voting age population is different fromsaying that the State was obligated to
make that choice. Shaw Il does not precludethe State from choosing where and how to draw mgority-
minority digtricts in areas where Gingles is satisfied. The states retain broad remedial power to choose
where and how to draw remedid districts*’ Asthe Court noted in Shaw I1, evenif aviolation of § 2is

shown, it does not confer on individud plantiffs “the right to be placed in a mgority-minority district”

147 gee Bush v. Vera, 517 U.S. 952, 978 (“the States retain a flexibility that federal courts enforcing § 2 lack . . .
insofar as deference is due to their reasonable fears of, and to their reasonable efforts to avoid, § 2 liability”); see also
Lawyer v. Dep't of Justice, 521 U.S. 567, 575-77 (1997).
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because “[s]tates retain broad discretion in drawing districts to comply with the mandate of § 2."148

To examine whether Plan 1374C impermissibly dilutes the votes of Latinos in South and West
Texas, this court must conduct a“comprehensive. . . canvasing of relevant facts’ making up the totality
of the circumstances, indudingproportiondity, to determine whether the districtsdrawn under Plan1374C
in South and West Texas are effective Latino opportunity districts.!*® Congressiona Didtrict 23 isclearly
not aminority opportunity district; Congressional Didtricts 16 and 20 do clearly provide effective Latino
citizen voting age population mgjorities. The disputes center on whether Congressiond Didtricts 15, 25,
28, and 27 as drawn in Plan 1374C will be effective Latino opportunity digtricts.

Some of the rdevant data from the voluminous record is as follows.

Congressional District % HCVAP % SSR (2002)
1151 15 69.3 67.0
1374 15 58.5 56.7
1151 25 18.6 15.2
1374 25 55.0 55.6
1151 28 61.4 59.6
1374 28 56.2 54.3
1151 27 63.5 61.6
1374 27 60.4 58.0

The parties also presented detailed regression andyses of eection data, performed by different

experts.™™ Theregression anayses confirmed that in Congressiond Districts 15, 25, 28, and 27 under Plan

148517 US. a 917 n.9; cf. Georgia v. Ashcroft, 123 S.Ct. 2498, 2511 (2003) (under § 5, a state may choose to create
a certain number of effective majority-minority districts or a greater number of minority influence districts).

149 De Grandy, 512 U.S. at 1011.

1% Table 3 of Engstrom Report, Gl Forum's Ex. 89; Table 3 of Addendum to Engstrom Report, GI Forum's EXx.
130; Attachments to Gaddie Report, State’s Ex. 31.
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1374C, the Latino candidate of choicewoninnearly every primary and runoff examined. The Gl Forum’'s
regressonandyss of eectiondatareveds that under Plan1374C, Latinosel ectedther candidate of choice
in eight out of eight racidly contested elections from 1994 to 2002 in every one of the Six Latino mgority
citizen voting age popul ationdistricts, induding Congressiond Didtrict 15.°* Dr. Gaddi€ sreport smilarly
concluded that the Laino candidate of choice won in seven of seven primaries and five of sx generd
eectionsin Congressiona District 15.15? In Congressiond Digtrict 25, Dr. Gaddie concluded that Hispanic
candidates of choice carried seven of seven statewide primaries and Six of Sx Satewide generd dections
invalving candidates of different ethnicity or race, and that in the 2002 contested statewide Democrétic
primaries and statewide generd dections, Hispanic candidates of choice prevailed infive of 9x primaries
and dl fifteen generd dections®®® In Congressional District 27, Dr. Gaddie concluded that Hispanic

candidates of choice won seven of seven statewide primaries and five of 9x statewide general dections

151

Congressional District Number of Times Latino-Preferred Candidate was
Elected under Plan 1374C in Eight Racially-Contested
Elections from 1994-2002
15 8
16 8
20 8
23 1
25 8
27 8
28 8

(Gl Forum’s Post-Trial Br. at 15).

%2 The one Hispanic-preferred candidate loss occurred when 37% of the Hispanic voters supported a Hispanic
Republican over an Anglo Democrat. (Gaddie Report, Jackson PIs.” Ex. 141 at 8).

15819, at 10.

73



involving candidates of different ethnicity or race.™> In Congressiond Disgtrict 28, Dr. Gaddie concluded
that Hispanic candidates of choice prevailed in dl seven statewide primaries and dl six statewide generd
dections involving candidates of different ethnicity or race®®

Although Dr. Lichtmanexpressed concernwhen testifying for Plaintiffs that Congressiona Didtrict
15 and Congressiond Didtrict 25 might be margind, or movingtoward a “toss-up,” he acknowledged on
cross-examination that al four of the districts at issue, 15, 25, 27, and 28, are Hispanic opportunity
digtricts, defined as adidtrict in which Hispanic voters have an effective opportunity to control outcomes
in both primary and genera dections®® Dr. Lichtman expressed concern that in Congressiona District
25 under Plan 1374C, while Hispanic voters would control the primaries, Congressman LIoyd Doggett,
the incumbent in Congressona Didgtrict 10 under Plan 1151C and an Anglo Democrat, might run and win
the genera election without a majority of Hispanic votes.> Dr. Lichtman nonetheless agreed that
Congressman Doggett has had “overwheming Latino support” in his current congressiond district.!%

Severa witnesses expressed particular concern over Congressiond Didrict 15, whichunder Plan
1374C has a Latino ditizen vating age population of 58.5% and a Spanish-surnamed registered voter
population of 56.7%. Although these numbers are lower than the levels that had been present in

Congressond Didrict 15 under Plan1151C, the regress onanayses showed that the Hispanic-preferred

1% 1d. at 11.

155 |d

156 Tr. File 1 at 157, 167-68.
1571d, at 151-52.

138 1d, at 153.
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candidate won every primary and runoff electionstudied, and lost inonly one genera eectionout of Sx.*%
Both Dr. Lichtman and Dr. Engstrom testified that Congressional Didtrict 15 was a minority opportunity
digtrict, dthough not as strong asit had been under Plan 1374C.2° |n contrast, Dr. Polinard testified that
given this reduction in strength, Congressiond Didtrict 15 was no longer an effective or performing
opportunity district, merdly an influence district.1%*

In Plan 1151C, Congressiond Didrict 27 included dl of Cameron County adong the border, but
only part of Nueces County to the north. In Plan 1374C, Congressiond Didtrict 27 includes al of Nueces
County but divides Cameron County. The result did not sgnificantly change the rdevant data. In Plan
1374C, Congressiond Didtrict 27 has a Higpanic citizen voting age population of 60.4% and a Spanish-
surnamed registered voter population of 58%, reduced from a Hispanic citizen voting age population of
63.6% and a Spanish-surnamed registered voter population of 61.6% under Plan 1151C.1%? As noted,
the regressi onanalyses showed that Higpanic candidates of choice won seven of seven statewide primaries
and five of six statewide general dections invalving candidates of different ethnicity.®® Dr. Lichtman
tedtified that Congressiona Didtrict 27 under 1374C is a minarity opportunity district.’®* Dr. Engstrom

testified that Congressional Didtrict 27 in Plan 1374C isadidrict in which Hispanics have the opportunity

1% Gaddie Report, Jackson Pls.’ Ex. 141 at 8.

180 | jchtman Test., Tr. File 1 at 167; Engstrom Test., Tr. File 7 at 64-65.
181 Tr. File 8 at 53-54, 64.

182 Gaddie Report, Jackson Pis.’ Ex. 141 at Table 3.

18319, at 11.

164 Tr. File 1 at 166-67.
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to elect their preferred candidate. X%

Congressiond District 28 under Plan 1374C includes part of Laredo in South Texasand extends
north to the reaively heavily populated areas of Centra Texas. The demographic figures show that the
digrict maintans a decisve Higpanic citizen voting age population mgority, adthough reduced from the
leves present under Plan 1151C. In Congressiond Didtrict 28 under Plan 1374C, the Higpanic citizen
voting age population is 56.2% and the Spanish-surnamed registered voter population is 54.3%, dightly
less than the 61.5% of Higpanic citizen voting age population and 59.6% Spanish-surnamed registered
voter population under Congressiond Didtrict 28 in Plan 1151C. 2%

At trid, witnesses familiar with the areas covered by Congressiona Didtricts 15, 25, 27, and 28
and withthe difficulties faced by candidates supported by L atino voters expressed concern asto whether
these districtswould be effective as Latino opportunity districts'®” The witnesses tetified that the size of
the didtricts; the fact that they include severd media markets; and the fact that they combine communities
aong the border withcommunitiesin Central Texas, with diverse needs and interests, could make it more
difficut for thinly financed Latino-preferred candidates to achieve eectoral success and to provide

adequate and responsive representationonce el ected.’®® These concerns bear on the extent to which the

185 Tr. File 7 a& 53-54. Again, Dr. Polinard disagreed, testifying that Congressional District 27 was weakened as
compared to Plan 1151C to the point of becoming an influence district. (Tr. File 8 at 48-49).

186 Gaddie Report, Jackson Pis.’ Ex. 141 at Table 3.

187 e, e.g., Gonzalez Test., Tr. File 1 at 123-24; Hinojosa Test., File 4 at 53; Richard Raymond Test., Tr. File 6
at 85-86; Aaron Pefia Test., Tr. File 6 at 168.

188 These concerns also bear on Plaintiffs Shaw cdlam that the map drawers subordinated traditional districting

concerns, such as compactness and respecting communities of interest, to the goa of collecting enough Latinos to
achieve amajority of citizen voting age population in the districts. See Part VI.D.
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new didtricts are functiondly effective Latino opportunity digtricts, important to understanding whether
dilution results from Plan 1374C.1%°

The “bacon-gtrip” digtricts — Congressiona Didricts 15, 25, and 28 — are unquestionably long.
Congressiond Digtrict 25is 300 miles long and 77% of itstotd population comes from either end of the
digrict; 39% from Travis County in Central Texas and 38% from Hiddgo County at the southern end.
Congressiona Digtrict 15 isaso 300 miles long, from Cameron County in South Texasto Bastrop County
in Central Texas, and its population is aso concentrated at either end. Congressional Didtrict 28 runs
nearly 300 miles from Hays County south to Zapata County on the border with Mexico. Didtricts that
began in the same area in Plan 1151C were dso long and relatively narrow, extending from the border of
South Texas to Centra Texas, dthough not asfar. The record does not disclose the number of media
markets covered inthe districtsunder Plan 1151C, but it isclear that severd of the areas joined in didtricts
under Plan 1374C were dso joined together in digtricts under Plan 1151C. Itisdso clear that adding a
third digtrict based in the Rio Grande Vdley made each of the three didiricts extend north and include
residentsof boththe Rio Grande Vdley and Central Texas. While Latino resdentsin bothareas generdly
have lower socio-economic indicatorsthanAnglos, theevidenceat trid showed that the needs and interests
of Laino communities on the South Texas border are different from the needs and interests of Latino
communitiesinCentral Texas. Theissueiswhether these features mean that the newly-configured didtricts
dilute the voting strength of Latinos.

Attrid, the court was greetly assisted by the testimony of el ected offidas fromthe digtricts at issue.

189 As De Grandy makes clear, the ultimate conclusions about equality of opportunity are to be based on a
comprehensive examination of the relevant facts. 512 U.S. at 1011; see also Harvell v. Blytheville Sch. Dist. No. 5, 71
F.3d 1382, 1390-91 (8th Cir. 1995).
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These witnesses, including Congressman Hingjosa, representing Congressiona Didrict 15; State
Representative Aaron Pefia, who resides in Congressiona Didtrict 15 and represents adigtrict located in
Congressional Didrict 25; State Representative Jm Solis from Cameron County in Congressond Didtrict
27; and County Judge Ramon Garcia and County Commissoner Ricardo Godinez from Hidago County,
were most concerned that the digtrictswould no longer bedominated by the border citiesinthe Rio Grande
Vadley. Ingead, the digtrictswould a so contain anumber of congtituentsfromnorthern, lessimpoverished
communities. Thewitnessestedtified that the Szeand diveraty of the newly-configured districts could make
it more difficult for the condtituents in the Rio Grande Vdley to control eection outcomes. For example,
witnesses tedlified that Congressiona Didtrict 27 under Plan 1374C includes more affluent and higher-
turnout vating areas in Nueces County, in contrast to Congressiona Didtrict 27 in Plan 1151C, which
included only half of Nueces County, and expressed concern that Latinos from the border might have
difficulty in maintaining control over election outcomes because of low turnout.'™® The district, however,
has a Latino citizen voting age mgority population of 60.4%, and 58% of the registered voters have
Spanish surnames. Witnesses consstently testified that Congressiond Didtrict 27 under Plan 1374C isa
digtrict where Higpanics have an effective opportunity to eect ther preferred candidate, and the regression
data supportsthis condusion.*™* Asnoted, witnessestestified that Congressiona Didtrict 25, whileamore
effective Laino opportunity digtrict than Congressiond Didtrict 23 had been in Plan 1151C, might elect

Lloyd Doggett, awell-known and well-financed Anglo Democrat from Central Texas, to Congress, but

170 eg, e.g., Hinojosa Test., File 4 at 48-53; Pefia Test., Tr. File 6 at 167.

11 gp eg., Lichtman Test., Tr. File 1 a 166-67; Engstrom Test., Tr. File 7 at 53-54; Gaddie Report, Jackson PIs.’
Ex. 141 at 11.

78



acknowledged that many Hispanics support this Anglo Democrat.t? The legd test of an effective
opportunity didrict is not whether a Hispanic candidate is elected each time, but whether a Hispanic-
preferred candidate has an effective opportunity to be eected.t” Witnesses testified that Congressional
Digtricts 15 and 25 would spancoloniasinHiddgo County and suburban areasin Centrd Texas, but the
witnesses tegtified, and the regression data show, that both districts are effective Latino opportunity
digtricts, with the Hispanic-preferred candidate winning every primary and genera eection examined in
Didrict 25 and, in Didrict 15, winning every primary and runoff eection studied and losing in only one
genera eection out of Sx.1* Witnesses tedtified that Congressional Didtrict 28 had been, and would
continue to be, an effective Higpanic opportunity ditrict, confirmed by the regression data showing that
Hispanic candidates of choice won in every primary and generd eection examined.*”

A close examinationof the voluminous record and the testimony at tria leads to afindingthat Plan
1374C does not impermissibly dilute the voting strength of Latinos in South and West Texasin violation
of 8 2. Thenewly-configured Digtricts 15, 25, 27, and 28 cover moreterritory and travel farther north than
did the corresponding digtricts in Plan 1151C. The digtricts combine more voters from the centra part of
the State with voters from the border cities than was the case in Plan 1151C. The population data,

regression andyses, and the testimony of both expert witnesses and witnesses knowledgeabl e about how

172 xpp eg., Lichtman Test., Tr. File1 at 151-53; Pefia Test., Tr. File 6 a 168-69; Polinard Test., Tr. File 8 a 57-58.
173 see De Grandy, 512 U.S. at 1014 n.11; Lewis v. Alamance County, N.C., 99 F.3d 600, 607 (4th Cir. 1996).

17 see, eg., Pefia Test., Tr. File 6 a 169-72; Polinard Test., Tr. File 8 at 63-65; Ron Kirk Test., Tr. File 4 a 23-24;
Gaddie Report, Jackson PIs.” Ex. 141 at 8, 10.

175 e Lichtman Test., Tr. File 1 a 166-67; Engstrom Test., Tr. File 7 at 54; Gaddie Report, Jackson Pls.’ Ex. 141
at 11.
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politicsactudly worksinthe arealead to the finding that inCongressiona Didtricts 25 and 28, Latino voters
will likely control every primary and genera dectionoutcome; in Congressiond Didtricts 15 and 27, Laino
voters will likely control every primary outcome and dmost every generd eection outcome; and in
Congressiona Didrict 23, Latino voters will likely control every primary outcome but not the genera
elections. The fact that Hispanic-preferred candidates will have to campaign for votes not only from
Latinosinthe Rio Grande Vdley but dso fromLatinosin Centra Texas in Congressond Didtricts 25, 28,
and 15 does not mean that Latinos have suffered an impermissible dilution of voting strength in those
digricts. Thefact that Latinosfrom the Rio Grande Valey in Congressiona Didrict 27 are combined with
voters from Nueces County, while mantaining a decisve citizen voting age population and Spanish-
surnamed registered voter mgority, aswel as consstent electora control, does not meanthat L atinoshave
suffered an impermissible dilution of voting strength in that ditrict.”

Asthe Court statedinGingles, “[T]herdativelack of minority el ectora success under achdlenged
plan, when compared with the success that would be predicted under the measure of undiluted minority
voting strength the court is employing, can congtitute powerful evidence of vote dilution.”*”” Whether
compared to Plan 1151C or to the GI Forum Plaintiffs demongtration plans, Plaintiffs have not shown an

impermissible reduction in effective opportunitiesfor Laino electora control or in opportunities for Latino

176 gee De Grandy, 512 U.S. a 1014 n.11 (“[T]he ultimate right of § 2 is equality of opportunity, not a guarantee
of electoral success for minority-preferred candidates of whatever race.”); Gingles, 478 U.S. & 47 (“The essence of a §
2 cdam is that a certain eectora law, practice, or structure interacts with social and historical conditions to cause an
inequality in the opportunities enjoyed by black and white voters to eect their preferred representatives.”) (emphasis
added); Sanchez v. State of Colorado, 97 F.3d 1303, 1310 (10th Cir. 1996) (“The lack of electoral opportunity is the key.");
Uno v. City of Holyoke, 72 F.3d 973, 979 (1st Cir. 1995) (“While the statutory scheme does not provide an assurance of
success at the polls for minority candidates, it does provide an assurance of fairness.”) (citations omitted).

7478 U.S. at 99.
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participation in the political process. Section 2 guarantees minority voters an effective opportunity to
exercise dectord control, not overwhelming dectord mgorities or guarantees of success. Thetotdity of
facts and circumatances, including those pointing to proportionality, aswell as past and predicted election
outcomes and evidence as to the likely functioning of the newly-configured digtricts, does not show a
violation of § 2 in South and West Texas under Plan 1374C.

Rantiffs argue thet taking a broad view of the state-wide effect of Plan 1374C, dilution results
because of the loss of the “influence didtricts’ in other parts of the State in which Latino voters played a
role, specificaly, Congressiona Didtrict 24 in Ddlas and Tarrant County and Congressond Didtrict 10in
Travis County. The State responds in part by pointing to the strengthening of Congressond Didtrict 29 in
Harris County as a Latino influence digtrict. But Flantiffs have not urged that additional Gingles Laino
magority-minority districts can be placed in those areas; they have not identified awrong in those areas
under 8 2 that would judtify requiring the State to effect a remedy. As the Court explained in Growe,
“Unless [the Gingles prerequidites] are established, there neither has been a wrong nor can be a
remedy.”*”® Plaintiffs have not met the burden of showing that § 2 forbids the State from making the
politica choicesthat primarily shaped the changes reflected in Plan 1374C because the effects of those
changes impermissibly diluted the opportunity of Latinos to participate in the politica process.

In De Grandy, the Court emphasized that one reason it would not embrace “bottom line’
proportionality as a“safe harbor” wasthat it could make“the most blatant racid gerrymandering in half of

acounty’ ssngle-member Didtricts. . . irrdlevant under 8 2 if offset by palitical gerrymandering inthe other

178 507 U.S. at 40-41; see also Harvell, 71 F.3d a 1393; Johnson v. Mortham, 926 F.Supp. 1460, 1473 (N.D. Fla
1996).
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haf."1® Paintiffs arguethat the reduction of Congressiond District 23 from an emerging effective Hispanic
opportunity digtrict for politica purposeswas palitica gerrymandering and that the creation of Sx mgority
Higpanic ditizen voting age population digtricts in the remainder of West and South Texas resulted from
racid gerrymandering. We turn to an examination of thisclam.
D

Rantiffs contend that in Plan 1374C, the map drawers used ethnicity to an unlawful degree and
drew didricts that reflect a derogation of the traditiona districting values of compactness, respect for
politica lines and communities of interest. The Supreme Court has phrased the test for a plaintiff bringing
sucha Shaw dam in different ways. In 1995, in Miller v. Johnson,*® the Court struck down a Georgia
didgricting plan on the ground that race had been “the predominant factor motivating the Legidature's
decisionto place a significant number of voters within or without a particular district.”*8* That conclusion
will generdly follow, the Court explained, where “the legidaure subordinated traditional race-neutra
digtricting principles . . . to racid considerations.”*®? In her concurrence in Bush v. Vera,'®® Judtice
O Connor reeffirmed that test, but explained it in dightly different teems. “[S]o long as they do not
subordinate traditiona districting criteria to the use of race for its own sake or as a proxy, States may

intentiondly create mgority-minority digtricts, and may otherwise take race into consderation, without

1512 U.S. at 1019.
180515 U.S. 900 (1995).
18119, at 916.

182 |d

18517 U.S. 952 (1996).
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coming under drict sorutiny. . . . Only if traditiond digricting criteria are neglected and that neglect is
predominantly due to the misuse of race’ isthe digtrict presumptively uncongtitutiona.'®* States are not
required to ignorerace; indeed, the Supreme Court has acknowledged that states will always be aware of
race when they draw district lines!® Thefactor of race or ethnicity may be considered in the process as
long as it does not predominate over traditiona race-neutra districting principles® The fact that receis
given consderation inthe process and the fact that mgority-minority digtricts are intentiondly created do
not suffice to trigger Strict scrutiny. X8

Fantiffs bear the burden of proving that race was the predominate factor in the Legidature's
digtricting decisions*® That burden is sgnificant.®® As the Court stated in Miller, “To invoke strict
scrutiny, a plaintiff must show that the State has relied on race in substantid disregard of customary and
traditiond didricting practices. . . . [A]pplication of the Court’s standard heps achieve Shaw's basic
objective of making extreme instances of gerrymandering subject to meaningful judicia review.”'®

Courts analyzing Shaw dams frequently examine (@) didrict shape and demographics,

184 1d. at 993 (O’ Connor, J., concurring).
185 Miller, 515 U.S. at 916; Shaw |, 509 U.S. at 646.

18 1d,; Shaw 1, 517 U.S. at 907 (race is predominate when it is “the criterion that, in the State’s view, [can] not
be compromised”).

187 ghaw 1, 509 U.S. at 646; Bush, 517 U.S. at 962.

188 See Bush, 517 U.S. at 958-59; Miller, 515 U.S. at 916.

18 Eadey v. Cromartie, 532 U.S. 234, 241 (2001); Miller, 515 U.S. at 928 (O’ Connor, J., concurring); see Cano
v. Davis, 211 F.Supp.2d 1208, 1215 (C.D. Cal. 2002) (“All of the racial gerrymandering cases emphasize that a plaintiff

bringing such a claim faces an extraordinarily high burden.”).

10515 U.S. at 928-29 (O’ Connor, J., concurring).
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(b) statements made by legidators and their saff; and () the nature of the data used to determine whether
race played an excessve and unjudtificble role in the redistricting process.!®* The parties presented
evidence of two widely accepted measures of compactness, “smallest circle’” and “perimeter to aredl’

scores.!®? The compactness scores of the challenged districts in Plan 1374C are asfollows:

Ch23 | Ch28 | CD25 | CD15 | CD27
Smallest Circle 3.8 5.0 8.5 6.5 31
Perimeter to Area 51 5.7 9.6 11.6 51
The scores for the corresponding digtricts in Plan 1151C are:
Ch23 | Cb28 | CD25 | CD15 | CD27
Smallest Circle 4.2 3.7 50 31
Perimeter to Area 6.1 54 85 4.1

The genera measures of compactnessdo not lead to a conclusion that the digtricts in Plan 1374C
arebizarreina Shaw sense. Dr. John Alford, an expert witness for the Jackson Plaintiffs, testified that he
did not find the perimeter to area scores for Congressiona Didtricts 15, 25, and 28 in Plan 1374C to be
troublesome on their own.*® Neither the smallest circle nor perimeter to area scores of Plan 1374C
approachthoseof digricts so bizarrely and irregularly drawn that courtsinterpret their creationas* aneffort

to segregate the races for purposes of voting, without regard for traditional districting principles.”1%*

191 see Bush, 517 U.S. at 959; Miller, 515 U.S. at 916-19; Shaw |, 509 U.S. at 647.

192 e Richard H. Pildes & Richard G. Niemi, Expressive Harms, “Bizarre Districts” and Voting Rights:
Evaluating Election-District Appearances After Shaw v. Reno, 92 MICH. L. Rev. 483 (1993), cited in Shaw Il, 517 U.S.
at 923, 931.

18 Tr_ File 6 at 25.

194 ghaw I, 509 U.S. at 642; Hunt v. Cromartie, 526 U.S. 541, 548 n.3 (1999).
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Compactness scores cannot be considered in isolation; the issue is whether adigtrict’s shape, as
measured by compactness scores, provides evidence of a congtitutiona violation when conddered in
relation to the geography and population distribution in the relevant part of the State.!®® Texas has vast
geographica areas with widdly dispersed population; except for areas around mgjor cities, the State is a
challenge for any redistricter who cherishes compactness as a vaue!®® For example, Congressional
Didrict 23 in both Plans 1151C and 1374C extends approximately 800 miles dong the border. In Plan
1151C, Congressona Didgtrict 17 in the north-centra part of the State includes 36 counties. Under Plan
1151C, Congressiond Didrict 13 inNorth Texasislarger thananumber of states, gpanning 40,000 square
miles and 43 counties, but many with fewer than three thousand people.'®’

Texas geography and population digpersion limit the availability of district compactness in the
southern and western regions of the state. Under Plan 1374C, the population dengtiesin Congressond
Didricts28, 25, and 15, both Anglo and Hispanic, are highest inthe Vdley and in Centra Texas, separated
by rdatively sparsdy populated areas. The high-dengty popul ation pockets necessary to achievethe one-
man-one-vote requirement are Situated at either end of the elongated “bacon-gtrip” shaped didtricts. As
aresult, the boundaries of such “srip” digricts in Plan 1374C must reachinto Central Texasto obtainthe
requiste number of people, whether Anglo or Latino. For example, in Congressond Didtrict 15, the

“dumbbdl” digtrict, 90% of the population isin the northern and southern tips. Congressona Didtrict 15

1% gee Miller, 515 U.S. a 917 (“Although by comparison with other districts the geometric shape of the
Eleventh District may not seem bizarre on its face, when its shape is considered in conjunction with its racial and
population densities, the story of racial gerrymandering . . . becomes much clearer.”).

1% |ndeed, Dr. Alford conceded that Texas has not valued compactness during the period in which Texas has
engaged in digtricting. Tr. File 6 at 21.

197 BARONE, supranote 105, at 1548, 1557, 1576.
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was dready a“grip” digrictinPlan1151C; inPlan 1374C, legidaorselongated it to add peopl e because
part of the lower half was used to create new Congressiona Didtrict 25. The smdlest drde measure of
compactness for the southernand western didtricts in Plan 1374C, examined in relation to the geography
and population, reflect the sheer 9ze and popul ationdistributionof the area, rather thanacaculated stretch
to find voters of a particular ethnic makeup.*®

The perimeter to areascoresfor Plan 1374C amilaly do not reflect the predominance of ethnicity
in drawing the didtrict lines. Perimeter to area caculations are ussful for determining whether the map
drawers used convol uted linesto bring members of oneracia group into adigtrict while exduding members
of another racid group. An examination of Congressiona Didtricts 25, 28, 15, and 27, in relation to the
popul ationdigtributionwithin and without the digtrict lines, does not reved lines precisely drawnto indude
Hispanicsand exclude Anglo voters, to ensure Hispanic citizenvoting age mgority digtricts, but rather lines
drawn to indlude enough votersto meet the one-man-one-vote congtitutiona requirement. Anexamination
of the record, induding the maps that show the relationship of Higpanic vatingage populationto digtrict lines
in Congressiond Didricts 15, 25, and 28, does not show that the districts were extended north in a
determined search for Higpanics, in contrast to the way in which the digrictsin Miller, Bush, and Shaw
twisted or spanned diverse areasto reach every available minority of voting age population.**® Neither the
digricts shape nor thar shape in rdation to ethnic demographics and population densties provides

circumstantia evidence of forbidden racia gerrymandering.

1% Cf. Theriot v. Parish of Jefferson, 185 F.3d 477, 487-88 (Sth Cir. 1999) (rejecting a clam of racia
gerrymandering where one-man-one-vote considerations and the district’s geography substantially limited the ability
of map drawers to adhere to compactness standards).

199 5ee Jackson Pls.” Ex. 59-63.
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Fantiffs criticized the Legidature for “cracking” Webb County in a way that removed a large
number of Latino votersfrom Congressiond Didtrict 23 and placed themin Congressiona Didtrict 28. The
State presented undisputed evidence that the Legidature changed the linesof Congressiona Didrict 23 to
meet the politicd purpose of making the digtrict more Republican and protecting the incumbent,
Congressman Bonilla Plaintiffs agree that the primary purpose of this change was palitica and concede
that thereisastrong correlation between Latino and Democratic voters. Dr. Lichtman stated in his report
that the change inthe Webb County district boundary affected an area of voters who were morethan 90%
Hispanic in voting age population and 86.5% Democratic in voting, according to the 2002 statewide
dections?® Plaintiffs nonethdess fault the Legidature for drawing aline that separated Hispanic voters,
recognizing that they were aso reliably Democratic voters, to achieve the political purpose.?®

The Supreme Court has recognized that alegidature” mugt have discretionto exercisethe politicd

judgment necessary to ba ance competing interests,” and that courts must “ exercise extraordinary caution

200 5ee Jackson Pis’ Ex. 1 at 57.

21 The Gl Forum Plaintiffs presented Dr. Morgan Kousser, a political scientist, as an expert witness on
determining legidative intent to discriminate in a redistricting plan. Dr. Kousser criticized the Legislature for “tak[ing]
a correlation between voting and race that’s true in Texas now . . . and freez[ing] it in place . . . . It would be possible,
had the redistricting chosen other means, that in some future redistricting partisanship and race would not be so highly
correlated and that you could attain a partisan end without using racial means. But the Republicans chose to do it in
a different way, a way that only achieves the partisan end by using the racial means. And my conclusion is that they
chose that on purpose and that was a racidly discriminatory intent.” (Tr. File 7 at 118-19). Dr. Kousser's conclusion of
discrimination is not supported by the current case law, which recognizes that a partisan goal is permissible and that
where, as here, there is a strong correlation between race or ethnicity and party, drawing district lines along political lines
that may coincide with racia or ethnic lines does not evidence intentional racial discrimination. See Hunt, 526 U.S. at
551-52. Dr. Kousser’s criticism of the State’s choice to create a “safe” Hispanic majority district in Congressional District
25 rather than alow Congressiond District 23 to continue as an evolving Hispanic influence district is a criticism of the
wisdom of the Legislature's redistricting approach, rather than its legality. As the Supreme Court recently stated in
Georgia v. Ashcroft, “[A] State may choose to create a certain number of ‘safe’ districts, in which it is highly likely that
minority voters will be able to elect the candidate of their choice. . . . Alternatively, a State may choose to create a greater
number of districts in which it is likely — although perhaps not quite as likely as under the benchmark plan — that minority
voters will be able to elect candidates of their choice.” 123 S. Ct. at 2511.
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in adjudicating claims that a State has drawn district lines on the basis of race.”?* In this case, the State
has articulated a politica reason for the districting decision, protecting a Republican incumbent. The
Supreme Court has recognized that incumbency protection can explain a state's decision to depart from
other traditiona districting principles as well as, or even better than, race?® In Theriot v. Parish of
Jefferson,?* the Fifth Circuit rejected a racia gerrymander claim where “the inclusion or exclusion of
communities was inexorably tied to issues of incumbency.”® The decision to movethe southeastern edge
of Congressiona Didrict 23 to the west affected voters whose ethnicity and political partisanship voting
achieved gtrong corrdation.  Under such circumstances, caution requires this court to defer to the
Legidature s discretion.?® As the Supreme Court has stated, “a jurisdiction may engage in condtitutional
politicd gerrymandering, even if it so happens that the most loya Democrats happen to be Black
Democrats and even if the state were conscious of that fact.”?®” The geography and population

digribution, inrelationto the linesdrawn in Congressiona Didtricts 15, 23, 25, 27, and 28, do not provide

202 Miller, 515 U.S. at 915-16.

203 Bysh, 517 U.S. a 967; Karcher v. Daggett, 462 U.S. 725, 740 (1983) (recognizing incumbency protection as
alegitimate state goal in reapportionment).

204185 F.3d 477 (5th Cir. 1999).
25 |d, at 486.

26 gee Easley, 532 U.S. at 242 (“Caution is especially appropriate . . . where the State has articulated a legitimate
political explanation for its districting decision, and the voting population is one in which race and political affiliation
are highly correlated.”).

27 Hunt, 526 U.S. a 551; see id. a 551-52 (“Evidence that blacks constitute even a supermagjority in one
congressional district while amounting to less than a plurality in a neighboring district will not, by itself, suffice to prove
that a jurisdiction was motivated by race in drawing its district lines when the evidence also shows a high correlation
between race and party preference.”); Bush, 517 U.S. a& 968 (finding that district lines that correlate with race because
they are drawn on the basis of a political affiliation that correlates with race do not amount to a racid classification); see
also Shaw |1, 517 U.S. at 905; Miller, 515 U.S. at 916; Shaw |, 509 U.S. at 646.
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support for Flantiffs clam of impermissble racid gerrymandering.

Haintiffs primary evidence of adeviationfromtraditiond digtricting principlesisthat Congressiona
Didricts23, 25, 28, 15, and 27 do not observe palitica linesor respect communitiesof interest. However,
credible testimony fromthe State’ switnesses demonstrated that factors at the heart of traditiona didricting
criteria, induding politica goas, predominatdy influenced the numerous decisonsembodied inthe location
of each didtrict line.

In response to Plaintiffs criticiams, the State provided credible race-neutra explanations for Plan
1374C' s county cuts, city divisons, and linking of border and Central Texascommunities. Thelegidaive
motivationfor the divisonof Webb County between Congressiona Didtrict 23 and Congressiond Didtrict
28 in Plan 1374C was paliticd. The State provided evidence that in dividing Webb County, the map
drawersin part used the interstate highway as a digtrict boundary, deviating where necessary to achieve
population balance?® Plaintiffs faulted the indusion of part of Coma County in Centrd Texas in
Congressond Didrict 28, arguing that legidators drew the line between Congressond Didtrict 21 and
Congressional Didtrict 28 to place the heavily Hispanic part of Coma County in Congressionad Didrict 28.
The State provided evidence of apalitical reason for this county split: to make Congressond District 21
more safe for its Republican incumbent, who was concerned about the effect of induding Democratic-
leaning votersinhisdidrict because of changesto what had been Congressiond Didtrict 10 inPlan1151C.
Map drawers placed rdigbly Democratic voters from Comal County into Congressiond Didtrict 28 to

make up for theincluson in Congressond Didtrict 21 of Democratic voters from Travis County resulting

208 Davis Test., Tr. File 11 at 85.
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from the changes to former Congressional Didtrict 10. The State also presented evidence that the part of
Comal County placed in Congressional District 28 corresponded to alocal eection boundary.?®

Fantiffs aso faulted the indusonof aheavily Higpanic part of Hays County, dsoinCentral Texas,
inCongressiond Didrict 28. The State presented evidencethat thisdecision resulted fromtheLegidature' s
desire to keep Texas State University, located in Hays County, out of Congressional Didrict 21, which
contains the University of Texas at Audtin.?®

Fantiffscriticizedthe it that placed part of Cameron County into Congressiond Didrict 15. The
State responded with credible evidence that Congressional Didtrict 15 extends into Cameron County in
order to keep the city of Harlingentogether inagngledistrict. Plaintiffs castigated the divison of Hidago
County between Congressiond Didrict 15 and Congressiona Didrict 25. The State introduced testimony
that CongressmanHinojosaasked that the cities of Misson and Edinburg be kept whole, which could be
accomplished only by splitting Hidalgo County.?* Plaintiffs criticized the Legidature for extending
Congressiona Didrict 27 to include dl of Nueces County and part of San Patricio County; under Plan
1151C, only hdf of Nueces County was induded in Congressional Didtrict 27. The State introduced
evidence tha a state senator on the Redidricting Commisson, Senator Luna, wanted to keep Nueces
County and San Patricio County undivided in asingle didtrict. Although that was not feasible because of

the needto achieve population ba ance, the Legidature was aole to keep the port of Corpus Chridti, located

29 |d. at 81 (explaining that Plan 1374C splits Comal County along acity council district line).
21914, at 90-91.

21 d. at 89.
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in Nueces County, in a single district with the port communities of San Patricio County.?? The
Legidature' s primary map drawer, Bob Davis, and the sponsor of the redidricting bill in the State House
of Representatives, Representative Phil King, provided credible testimony that the numerous decisions
embodied in the location of each digtrict line combined the broad politica god of increasng Republican
seats with local political decisions that are the most traditiond of digtricting criteria®®®

The Supreme Court has focused on the specific features of adigtrict that cause it to depart from
compactnessinassessing whether those features are judtifiable on traditiond digtricting grounds. In Bush,
as here, the State attempted to judtify its decisions on the traditiona ground of partisan politics®* In that
case, the Court found it 9gnificant that “the mapsreved that political consderations were subordinated to
racid dasdfication in the drawing of many of the most extreme and bizarre digtrict lines”?® The Bush
Court found as clear evidence of the subordination of politics to race the fact that the State was willing, in
the course of extending anoncompact tentacle engulfing a pocket of African-American voters, to include
alarge number of Republican voter tabulation digtricts in a congressond digtrict ostensbly designed to
maximize Democratic power.?® In the present case, by contrast, the evidence did not reved suchinterna

inconggtencies. Ingteed, the Legidature sline-drawing decisonswere primarily driven by the political god

22 |n dl, Plan 1374C split 122 cities and 14 Census Designated Places. By comparison, Plan 1151C split 132 cities
and 15 Census Designated Places.

213 Cf. Theriot, 185 F.3d at 485-86 (rejecting a claim of racial gerrymandering where map drawers testified that
reapportionment was based on political negotiations).

214517 U.S. at 959.

2151d. at 971.

216 Id
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of increesing Republican strength in Congressiond Didtrict 23; the related politica god of ensuring that
newly created Congressiona Didtrict 25, as well as reconfigured Congressond Didtricts 15, 28, and 27,
did not weaken Republican strength in adjacent Congressiona Didgtrict 21; anumber of locdized politicd
consderations; and the overal need for a balanced population digtribution.?!”  Although the Legidature
clearly intended to create amgority Latino citizen voting age population digtrict in Congressond Didtrict
25 and maintain Congressiona Didtricts 15, 28, and 27 as mgority Latino citizen voting age population
digtricts, the evidence does not show that it subordinated dl other traditiond didtricting criteria to a scheme
inwhichethnicity predominated.?'® To the contrary, the evidence showsthat many of thelineswere drawn
for such reasons as baancing population, keeping certain cities or areas intact in adidrict, and satisfying
requests from state or federal legidators to keep certain areas together, or place univergties in different
districts.?’® The evidence aso shows that the lines did not make twists, turns, or jumps that can be
explained only as efforts to include Hispanics or exclude Anglos, or vice-versa. Plan 1374C does not
reved asubordination of traditiona districting principles to ethnic congderations.

Fantiffs urge that a derogation of traditiona digtricting principlesin Plan 1374C is evidenced by

the fact that it links disparate communities in angle digtricts, compromising the ability of the most

27 gee Bush, 517 U.S. at 964 (suggesting that the achievement of political goals, including incumbency
protection, constitutes a traditional districting criterion); Chen v. City of Houston, 206 F.3d 502, 507 (5th Cir. 2000) (same);
Clark v. Putnam, 293 F.3d 1261, 1266 (11th Cir. 2002) (same); see also Shaw |, 509 U.S. a 651 (citing United Jewish Orgs.
of Williamsburgh, Inc. v. Carey, 430 U.S. 144, 168 (1977) (opinion of White, J., joined by Stevens and Rehnquist, J.J.))
(characterizing the achievement of population equality as atraditional districting principle).

218 gee Bush, 517 U.S. a 962 (noting that the drawing of majority-minority districts is not objectionable unless
traditional districting criteria are subordinated to race).

219 Cf. Theriot, 185 F.3d a 487-88 (holding that race was not the predominate factor in a reapportionment based
on political negotiation, including incumbency protection, and limited by one-man-one-vote concerns and irregular

geography).
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impoverished and needy areas to obtain necessary representation. Plaintiffs complain that the new plan
places border towns withlarge Higoanic populations in the same didrictsas Central Texasareaswithlarge
Hispanic populations, with ethnicity as their only common characteridtic.

According to the Supreme Court, manifestations of acommunity of interest include, “for example,
shared broadcast and print media, public transport infrastructure, and institutions such as schools and
churches.”?® The digtrict challenged in Shaw | was dearly not drivenby communities of interest; the Court
describedthedidtrict as one that “windsin snakeike fashionthrough tobacco country, financid centers, and
manufacturing areas’ in an atempt to gather up “enclaves of black neighborhoods’ and “even towns are
divided.”?* Andin Miller, because the chalenged district reached out to indude African-American
pocketsinseverd entirdy separate urban communities, linked by narrow corridorsto asparsely populated
and whally rurd core, the “socid, palitica and economic makeup of the Eleventh Didtrict [told] a tde of
disparity, not community.”?22

The “bacon-gtrip” digricts of Plan 1374C, Congressiond Districts 15, 25, and 28, include
disparate communities of interest. Paintiffs presented evidence of differences in socio-economic status,
education, employment, hedth, and other characteri sticsbetweenHigpanicswho live near Texas ssouthern
border and those who reside in Central Texas. However, like the deviations from compactness, these
deviations from the traditiond digtricting principle of protecting communities of interest were necessary to

meet the condtitutiond requirement of equal digtrict populations inan areain which population is clustered

20 Bysh, 517 U.S. at 964.
2L chaw |, 509 U.S. at 635-36 (internal citations omitted); see Chen, 206 F.3d at 512.

22515U.S. at 908.
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at the southerntip and the center of the State. Plaintiffs evidence has not demondirated thet the linking of
disparate border and Central Texas Higpanic communitieswas caused by thefactor of ethnicity, rather than
the factors of geography and population distributionand the need to achieve equipopulosity.?* Given the
presumptioninfavor of legidative integrity,??* we cannot say that the combination of communitiesof interest
here provides circumstantial evidence of the predominance of ethnicity.

Therecord does not present evidence of satementsby legidators or Saff supporting the damthat
ethnicity predominated in the redistricting process. To the contrary, the emails, statements, and other
communications fromthoseinvolved inthe process reveal that politics predominated.??® Similarly, thedata
the Legidature used inthe digtricting process does not support adam of unwarranted reliance on ethnicity
to make the line-drawing decisions. In Bush, the Court condemned the use of census blocks as the
fundamentd unit for aredidricting planbecause the use of such units dlows a state to focus too heavily on
raceindrawing district lines?®® In the present case, by contrast, the State presented undisputed testimony
that the map drawers examined race at the block leve inthe Southand West Texasdigtrictsononly afew
occasions in order to avoid splitting minority communities??’

The Supreme Court has madeit clear that alegidature may give considerationto race and ethnicity

223 Cf. Chen, 206 F.3d a 513 (noting that, at least when relatively large districts are involved, the mere existence
of socioeconomic variations within a district is generdly not probative of the predominance of race or ethnicity in
districting decisions).

Z4 Miller, 515 U.S. at 915.

5 Davis Test., Tr. File 11 at 85-125; King Test., Tr. File 12 at 135-40; Jackson PIs.” Ex. 136.

26517 U.S. at 961-62.

227 Davis Test., Tr. File 11 at 92, File 12 at 27-28.
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in the districting process, as long as those factors do not predominate and districting decisions are
explainable on grounds other than race.??® The digtricting decisions involved in Plan 1374C are best
explained by Texas's geography and population distribution and its Legidature s predominately politica
intent. Therecord inthiscasedoesnot show that ethnicity predominated or that the South and West Texas
digtrict boundariesin Plan 1374C cannot be explained except by ethnic congderations. Fantiffshavenot
met their significant burden of demondtrating racia gerrymandering.?2°
VII

Congressional Didrict 18 isahigtoricdly sgnificant African-Americanmgjority district in Houston,
Harris County, Texas. Itsfirg representative was Congresswoman Barbara Jordan. Jordan was el ected
at the creation of the digtrict in 1972 as one of the two first African-Americans eected to Congress from
the South since Recongtruction and the fird African-American elected to Congress from Texas.
Congressional Didtrict 18 is currently represented by Congresswoman Shella JacksonLee. Congressiona
Didrict 30 is also a higtoricaly sgnificant digtrict, the first African-American mgority digtrict in Ddlas,
Ddlas County, Texas. Congressivoman Eddie Bernice Johnson represents Congressiond Didtrict 30.
BothCongresswomenJacksonL eeand Johnson provided hepful testimony inthis case, addingtheir voices
to those emphaszing that racia polarization and appedlsto racid pregudice persst in Texas palitics and
political campaigns.

Pantiffs Jackson Lee and Johnson, supported by the NAACP and other plaintiffs, criticize Plan

1374C as diluting the African-American voting strength in Congressional Didtricts 18 and 30. Asto

228 Hunt, 526 U.S. at 546; Bush, 517 U.S. at 993 (O’ Connor, J., concurring); Miller, 515 U.S. at 916.

229 gee Bush, 517 U.S. at 959.
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Congressiond Didrict 18, Plaintiffs claim that in order to creste Congressond Didtrict 9 as an additiona
African-American opportunity district in Houston, Plan 1374C moved high turnout African-American
voters out of Congressiond Didtrict 18 and placed them in Congressiond Didrict 9. In Congressiond
Didrict 18, according to Flaintiffs, those voters were replaced with what the NAACP characterized as
“trandent and Hispanic voters who are noted for their low participationin dections.”?®* Plaintiffs ariticize
Congressional Digtrict 30 in Plan 1374C on asmilar ground. Plaintiffs assert that the plan removes from
Congressional Didtrict 30 a predominately Anglo areafrom Irving, Texas and replaces it with an area of
largely Higpanic votersfrom Congressiond Didtrict 24 inPlan1151C. Congresswoman Johnson criticized
the effects on Congressond Didtrict 30 as removing an economicaly strong area from the digtrict and
combining areas of African-American and Higpanic voters, setting up a competition between them that
could dilute African-American voting strength.  Recognizing that both districts retain a strong African-
American mgority in Plan 1374C, Hantiffs rey on projections of the relative growth of the Latino
population in the years 2005 and 2010 to support the argument that dilution is threatened, if not present.

The evidence that Plantiffs present does not support their claim of dilution, present or threatened.
Congressiona Didricts 18 and 30 are effective African-American opportunity districts under Plan
1374C.2!  Paintiffs own population and voting data support this conclusion. In Plan 1374C,
Congressional Didrict 18 has an African-American voting age population of 40.3% and an African-
American citizen voting age populationof 48.3%. Thisisonly dightly below the figures that were present

in Plan 1151C, which had a Black voting age population of 42.1% and a Black dtizen voting age

230 Texas NAACP Pl.’s Post-Trial Brief at 27.

%1 Gaddie Report, Jackson Pis.’ Ex. 141 at 13, 14; see Murray Report, Jackson Lee and Johnson Pis.’ Ex. 27.
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populationof 49.8%. Paintiffsargue that Plan 1374C increases the number of Higpanics and reducesthe
number of hightturnout African-American voters. The Hispanic citizen voting age population in
Congressional Didtrict 18 under Plan 1374C is 19.6%, only dightly higher than it was under Plan 1151C
(17.9%). And the percentage of Spanish-surnamed votersin Congressional Digtrict 18 under Plan 1374C
in2002 is 16%, only dightly higher thanthe 14.2% under Plan 1151C.%2 Plaintiffs comparisonsof voting
patterns inthe areas removed from and added to Congressiond Didtrict 18 under Plan1374C support the
conclusion that the exchange does not dilutethe strength of African-Americanvotersinthe digtrict. Inthe
U.S. Senateprimary for 2002, whichpitted African-Americancandidate RonKirk againgt Latino candidate
Victor Mordes, Africar Americancandidate Kirk wonby 78% inthe arearemoved fromthe ditrict, and
76% in the area added to the district.>* In the 2002 genera election, the African-American Democratic
candidate received 78.8% of the vote in the arearemoved from the district and 65.8% inthe area added
to the district.** These changes are too dight to support the claim that the strength or status of
Congressiond Didrict 18 as an effective African-American opportunity district, that has and will rdiably
elect the African-American candidate of choice, isdiluted.

Theprojections of the popul ation changes between 2000 and 2010 by Dr. RichardMurray, expert
witness for Plantiffs Jackson Lee and Johnson, do not alter this conclusion.*® Indeed, Dr. Murray’s

projections shed little light on the issue because while he projected the growth of African-American and

232 Jackson Pls.’ Ex. 141 at Table 3.

233 Jackson Lee and Johnson Pls.’ Ex. 27 at 8, Table 6.
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25 Seeid. at 4-9.
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Hispanic voting age population, he asmply did not include any projections of Hispanic citizen voting age
population. The fallure to include this information makes his projections interesting but of little value to
asessing any trend toward future dilution in the relevant period.

As to Congressiond Didrict 30, Congresswoman Johnson remained confident that the district
would continue to send her to Congress and to elect other African-Americancandidates of choice. Again,
the figures support her concluson. InCongressiond Didtrict 30, under Plan 1374C, the Black citizenvoting
age populationis 50.6%, while the Higoanic citizenvoting age populationis 15.6%. Thisisonly dightly less
thanthe Black citizenvoting age population (48.6%) and only dightly more thanthe Hispanic citizenvoting
age population (14.3%) inPlan1151C. Andin Congressiona District 30 under Plan 1374C, the Spanish-
surnamed votersin 2002 accounted for only 12.5% of registered voters. The comparison of vote patterns
verifies the continuing strength of Congressiond Didtrict 30 asan effective African-American opportunity
digtrict in Plan 1374C. In the 2002 Democratic primary runoff for the Senate, the African-American
candidateof choice, RonKirk, received 64.2% of the voteinthe arearemoved from Congressiond Didtrict
30 and Victor Morales, the Latino candidate of choice, received 35.8% of the vote.** In the area added
to Congressiona Didtrict 30, Ron Kirk recelved 61.9% of the vote and Victor Morales received 38.1%
of thevote®” Again, the reduction in the votesreceived by the African-American candidate of choiceis
too dight to support any inference of dilution. And inthe 2002 generd dectionfor the Senate, in the area

removed from the digtrict, Ron Kirk received 39% of the vote, while he recaeived 61.9% of the total vote

236 Jackson Lee and Johnson Pls.’ Ex. 27 at 12, Table 9.
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in the area added to the digtrict>® Dr. Murray’s populaion projections are no more useful in
understanding the likdy African-Americanvoting strength of Congressond Digtrict 30 in 2005 and 2010
thanthey werefor Congressiona District 18.2° Again, Dr. Murray neglects to include any andysis of the
likely Hispanic citizen voting age population in the didrict in the future. He concludes that Congressiond
Didtrict 30 is an effective opportunity didtrict for African-Americans now and offersno bass for believing
that its satus will change before the next decennia census.

The record, in short, offers no support for the dilution claim as to Congressional Districts 18 and
30. Rather, the arguments underscore that there is no cohesion between African-American and Latino
voters in primary elections, particularly those that pit an African-American candidate againgt a Latino
candidate. Although the congresswomen representing these digtricts ask this court to create districts that
are dmog exclusvely African-American and to create a separate mgority Latino citizen voting age
population digtrict in Ddlas, there is no Gingles andlysis to support this request and the record does not
suggest that one could be provided. Plan 1374C does not violate § 2 of the Voting Rights Act.

VIl
For the foregoing reasons, we deny al relief requested by Plaintiffs. Judgment will be entered

for Defendants.

238 Id

29 Seeid. at 9-13.
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Ward, J., concurring in part and dissenting in part.
l.

| jointhecourt’ sopinionthat the law does not preclude the State’ s Legidature fromenactingamid-
decade redigtricting plan following a court-ordered remedia plan suchas the one enacted by the court in
Balderas v. State of Texas. | understand the court’s opinion to be limited to that question. | write
separately to emphagize that it isone question to ask whether the law prohibitsa state fromenactingamid-
decade redidricting plan. 1t isquite another to ask whether astate may dictate el ectoral outcomesby using
its Article | authority to thwart the Supreme Court’s mandate that votes cast in a Congressond eection
be given as nearly equd weight as possible.

| do not read the Court’sdecisonsinU.S. Term Limitsv. Thornton, 514 U.S. 779 (1995) and
Cook v. Gralike, 531 U.S. 510 (2001) quite as narrowly as my colleagues. Admittedly, those cases
reected state laws which sought to add to the Qualifications Clause either directly asin Term Limits, or
indirectly, through peorative ballot descriptionsasin Cook. From that standpoint they are easier cases
than this one to decide. Nonetheless, these decisions underscored that “the Framers understood the
Elections Clause as a grant of authority to issue procedurd regulations, and not as a source of power to
dictate electoral outcomes, to favor or disfavor aclass of candidates, or to evadeimportant congtitutiona
resrants” Term Limits 514 U.S. at 833-34; Cook, 531 U.S. at 523.

Although the state's authority to issue procedura regulations is broad, a some point a State
exceeds the power granted to it by the Elections Clause. Moderntechnology effectively dlowsa state to
dictate eectora outcomes and to favor or disfavor a class of candidates by enabling extreme partisan

garymandering. | join the court’s decison that the Elections Clause does not prohibit mid-decade



redigtricting and note that there may be legitimate Sate interests advanced by the effort. Whether the
present exerciseis a“legitimate’ date interest may ultimately be resolved by the Supreme Court in Vieth
v. Jubelirer, and it seems to me that the Elections Clause would be equally offended by a sat€' s abuse
of its authority regardless of whether such abuse occurred in the beginning, the middle, or the end, of a
decade following the release of the census data. It isnot thetiming of the endeavor that creates problems,
itisthefact of it.

As noted by the court in Balderas, partisan gerrymandering reflects a “fundamenta distrust of
voters.” As in other contexts, extreme partisan gerrymandering leads to a sysem in which the
representatives choose their congtituents, rather thanvice-versa. | jointhe court’ sjudgment onthe partisan
gerrymandering issue given the high bar set in the equd protection context, but | do not join the court’s
discussion of the issue under Section [11.B. That discusson impliesthat extreme partisan gerrymandering
is okay aslong as one party can reverse the tide when it takes over the statewide offices. Dr. Alford’'s
report and testimony providesa detailed andyss of the effects of the extreme partisangerrymander enacted
in this case and the dangers of ignoring these issues. As Dr. Alford explains, these dangers include the
encouragement of race-based redidricting. At present, welack thelegd precedent to sustainthischallenge
under ether the Equal Protection Clause or the Elections Clause. The present case fails under the
standards announced inDavisv. Bandemer and its progeny—even though those standards may or may not

ultimately control the disposition of this case, givenitstimingand that of the argumentsinViethv. Jubelirer.

| join muchof the balance of the opinion. | agreethat the plaintiffshave not prevailed ontheir equa

protection dams and | agree that no violation of the Voting Rights Act has been shown with respect to



Didricts 18 and 30. On the remaining 8§ 2 issues, | dissent from the court’s opinion related to the issues
surrounding Didrict 23 and | concur in the court’s judgment insofar as it rgjects the dams surrounding
Didrict 24 and the dams surrounding Digtricts 1, 2, 4, 9, 10, 11 & 17. | will first examine the dams
related to Didtrict 23 and then vist the issue of the influence digtricts.
.
A.
The state action in this case unlawfully dilutes the strength of the Latino voters resding in former
Didrict 23. Tothat end, themgority errswhen it holdsthat the State may permissbly “trade off” therights
of minority votersinformer Digtrict 23 for thoseinnew Didtrict 25, adigtrict created to assst the state with
its pre-clearance efforts. |1 would enjoin the operation of Plan 1374C, permit the Legidature to remedy
the violaions, and, given the amount of the sate that would likely be affected by the changes, order that
the elections be conducted under Plan 1151C.
B.
For a statute whose purpose “is to prevent discriminationinthe exercise of the eectord franchise
and to foster our transformation to a society that is no longer fixated onrace,” Georgiav. Ashcroft, 123
S.Ct. 2498, 2517 (2003), the Voting Rights Act receives acuriousinterpretationinthiscase. The State's
heavy reliance on the flexibility given to it by Ashcroft might carry the day withme if Plan 1374C bore any
resemblance to the redigtricting plan at issue there. 1t does not.
To begin, the state senate planat issue in Ashcr oft was overwhemingly supported by the minority
legidators. Just theoppositeistrueinthiscase. Georgid s plan sought tomaxi mi zethe statewide influence

of black votersin the State of Georgia. The plan unpacked didtricts in which blacks congtituted a super-



mgority and (1) maintained the number of mgority-minority digtricts and, a the sametime, (2) increased
the number of “influence digricts’ in which blacks would be expected to exert a sgnificant—f not
decisve-forceinthe electora process. Georgiadid so by placing black votersinto digtrictsthat werelikely
to leanDemocratic inthe eectionreturns. Because black votersin Georgia usudly supported Democratic
candidates, the creation of these influence ditricts made it likely that blacks could exert more influence in
the eection process and, correspondingly, increased the likelihood that the elected candidate would be
responsve to the black communities needs. The distinct but related concepts of substantive versus
descriptive representation were at issue.

Georgia argued that, dthough the plan made the super-mgority districts somewhat less“ safe,” its
plan as a whole increased the politicd cout of blacks statewide and therefore did not result in a
retrogressionin African-American voters effective exercise of the dectord franchise. Ashcroft held that
“[i]n order to maximize the electora success of a minority group, a State may choose to cregte a certain
number of ‘safe’ didricts, inwhichit is highly likely that minority voters will be able to dect the candidate
of thar choice. Alternaivedy, a State may choose to creste a greater number of digtricts in which it is
likely—although perhaps not quite as likdy as under the benchmark plan—that minority voterswill be able
to elect candidates of their choice.” Ashcroft, 123 S.Ct. at 2511. The Court explained that the extent to
which a plan created codition and influence digtricts were important consderations in the preclearance
inquiry. Ultimately, the Court held that the three-judge court, by circumscribing itsfocus onthe unpacked
digtricts, had engaged intoo narrow areview of whether the redigtricting plan would lead to retrogression
at the Statewide level.

The mgority reads Ashcroft to give the state flexibility to comply with its obligations under the

4



Voting Rights Act. Thisistrue, to apoint. Ashcroft wasag85 caseand itslanguage certainly permitsthe
dates a certain amount of latitude in determining how to maximize minority voter influence. But | do not
read Ashcroft—a decision designed to foster minority participation in the political process—to permit the
state to dismantle an existing opportunity district for political purposes so long as the loss is made up
somewhere else. Nor do | read Ashcroft to make it harder to prove clamsunder 8 2. Therewasno 8
2 questiondecided in Ashcroft. Indeed, one of the grounds Georgia asserted insupport of pre-clearance
was the plan’s compliance with § 2 of the Voting RightsAct. Itishard for meto bdievethat the Supreme
Court intended to make it harder to prove a8 2 clam by endorsng a statewide approach that the Court
believed could have the effect of maximizing minority influence.

Ashcr oft recognizes the value of safe digtricts, codition didricts, and influence digtricts as means
to increase minority voting opportunities and palitical influence. Make no mistake about it: Despite the
State' s protestations to the contrary, the changes to Digtrict 23 under Plan 1374C were not intended to
increase minority voter participation ether by strengthening the digtrict or “unpacking” the minority voters
into adjoining districtsto maximize the overal politica strengthof Hispanics. These changesweredesigned
to crush these minority voters participation in the political process.

C.

Under Plan 1000C, in effect after the 1990 census, as well as under its successor, Plan 1151C,
Didrict 23 was a protected Latino opportunity digtrict.  The district had a Latino citizen voting age
population in excess of 50% and was designed to offer Latino voters the opportunity to eect candidates
of choice. Under Plan 1000C, the district boasted a Spanish Surname Voter Registration of 53.3%. And

under Plan 1151C, that figure was increased to 55.3%. The Balderas court implictly recognized that



Didrict 23 under Plan 1151C was a protected minority opportunity digtrict when it maintained only sx
Latino mgority citizenvoting age didtricts. A review of the statistical package for Plan1000C reveds that
Didrict 23 was one of those ax digtricts. All six (and only those six) had a Spanish Surname Voter
Regidtration in excess of 50%.

Asit was configured under Plan 1151C, Digtrict 23 offered Latino votersthe opportunityto elect
their candidate of choice. In the present case, Dr. Gaddie, the State’ s expert, testified that District 23
under Plan 1151C performed for Latino voters in 2002 by decting the Latino candidate of choicein 13
out of 15 statewide dections. He aso testified that a district which eects the Latino-preferred candidate
of choiceinsuchnumbersoffersLatinosthe opportunity to dect their candidate of choice. Dr. Engstrom,
the Gl Forum plantiffs expert, reached asmilar concuson: He andyzed racidly contested statewide
eectionsfrom1994 to 2002 and concluded that Digtrict 23 under Plan 1151C elected the preferred Latino
candidatein 5 out of 8 races and offers Latino voters the opportunity to eect candidates of choice. Dr.
Lichtman, cdled by the Jackson plaintiffs, arrived a the same conclusion.

Whenit enacted Plan 1374C, the State dtered theracial compositionof Didrict 23 not to increase
the likelihood that the Latino community therein would elect a candidate of itschoice, but to ensureit would
have no practical influence on the congressiond dection. All of the experts agree that Plan 1374C dlters
Didrict 23 to the point where it has no hope of functioning as an effective Latino opportunity district. There
is no dispute that the State dtered Didrict 23 to hdp re-elect Congressman Henry Bonilla because it
predicted that if L atinos continued to congtitute amg ority of the citizenvoting age populaioninDidrict 23,
Congressman Bonillawould ultimatdy lose. The evidenceisthat heis not the Latino candidate of choice.

The 2002 congressiond e ection foreshadowed the need for this change: Congressman Bonillarecaved



only 8% of the Higpanic vote. Spanish surname voter regigtration has correspondingly risen during the
sametime period and, until the Legidature passed Plan 1374C, had grown to gpproximately 55% for the
digrict.

The State’ ssolutionto this palitica problemwashbrutd, yet Smple destroy the opportunity district.
The dtate did so by cracking a cohesive Hispanic community out of Webb County and taking in Anglos
fromthe Texas Hill Country to build a digtrict in whichthe Higoanic community will not be able to influence
the outcome of the dection. The mgority’s characterization of new Didtrict 23 as a Latino “influence
digtrict” is therefore in error.  An influence didtrict is a digtrict in which the minority population carries
enough political weight potentidly to be the swing vote in the eection and command the atention of the
representative. A competitive didtrict is the touchstone. Not so with new Didtrict 23. The Hispanic
atizenship figureshave beenreduced by so great amarginthat the Higpanics in Didrict 23, dthough having
the ability to control the Democratic primary, will lose the generad eection every time. The undisputed
regression andyses confirmthis. Contrary to the mgority’s characterization, the district’s very design
ensures alack of competitiveness and a corresponding lack of responsveness.

There are, however, a total of 359,000 Latinos who continue to reside in new Didtrict 23. They
object to the State’ s dismantling of their opportunity district under 8 2. The question presented iswhether
astate can, consgtent with 8 2, intentiondly diluteaminority group’ svoting rightsin anexigting opportunity
digtrict to obtain a partisan advantage while, a the same time, offset the effects by creating a new digtrict
inanother part of the state. Themgority’ sanswer isthat Ashcroft and Johnson v. De Grandy, 512 U.S.
997 (1994), permit this sort of line-drawing. | disagree.

D.



Contrary to the mgority, | do not read Ashcroft or De Grandy to encourage the sort of voting
rightsswap mest put into play by Plan 1374C. The mgority effectively reads Ashcroft’ s 8 5 holding and
De Grandy to countenance violaionsof § 2 inone part of the state, so long asthose violaions are * offset”
by the creation of new minority opportunity districts esewherein the state. The State conceded that this
wasitsposition in response to questions from the bench during dosng arguments. By itsterms, of course,
Ashcroft says nothing about a state plan which unlawfully dilutes the minority strength in one part of the
date and seeks to “offset” that dilution by the crestion of a new minority opportunity digtrict in adifferent
part of the state-one of Georgid s contentions was the plan’scompliancewith 8 2 required pre-clearance
under § 5.

That Ashcroft did not endorse the approach suggested by the State is not surprising. The Court
had dready answered this question once in De Grandy and again inits Shaw cases. In De Grandy, the
state proposed aper se rule that proportiondity was a safe harbor, insulating any regpportionment plan
which provided proportional representation from a Section 2 chdlenge. In rgecting that proposd, the
Court stated that the state’ s argument rested on an “unexplored premise of highly suspect vdidity: that in
a given case, the rights of some minarity voters under 8 2 may be traded off againg the rights of other
members of the same minority class” 512 U.S. a 1019.

Later, inShawv. Hunt, 517 U.S. 899, 917 (1996)(Shaw |1), the Court madeits viewseven more
expliat:

If a8 2 violaionisproved for aparticular areg, it flows from the fact that individuds inthis

area “have less opportunity than other members of the electorate to participate in the

politica process and to elect representatives of their choice” 42 U.S.C. § 1973(b). The

vote-dilution injuries suffered by these persons are not remedied by creating a safe
magjority-black district somewhere else in the State. For example, if a geographically



compact, cohesve minority population lives in south-central to southeastern North

Caroling, asthe Justice Department’ s obj ectionletter suggested, Didtrict 12 that spans the

Pledmont Crescent would not address that § 2 violation. The black voters of the

south-centra to southeastern region would gtill be suffering precisdy the same injury that

they suffered before Digtrict 12 was drawn. District 12 would not address the professed

interest of rdieving the vote dilution, muchlessbe narrowly tailored to accomplishthe godl.

Arguing, as appellees do and the Didtrict Court did, that the State may draw the

digtrict anywhere derives from a misconception of the vote-dilutionclaim. To accept that

the digtrict may be placed anywhereimpliesthat the claim, and hence the coordinate right

to an undiluted vote (to cast a balot equa among voters), beongs to the minority as a

group and not to itsindividua members. It does not.

Although | recognize that “ States retain broad discretion in drawing didtricts to comply with the
mandate of § 2,” Shaw Il, 517 U.S. a 917 n.9 (citing Voinovich v. Quilter, 507 U.S. 146, 156-57
(1993); and Growev. Emison, 507 U.S. 25, 32-37 (1993)), | do not read the Court’ s casesto meanthat
the “effects’ test of 8 2, if stisfied, may be defended againg by pointing to a political agendainthe affected
portion of the jurisdiction and compensation, over the long haul, to other members of the injured group
resding e sawherein the jurisdiction. De Grandy rejected the state’ s proposed safe harbor rule precisely
because it encouraged what happened in this case. The court said: “ . . . we rgect the safe harbor rule
because of atendency the State would itsdf certainly condemn, a tendency to promoteand per petuate
effortsto devise majority minority districtseven in circumstances wher e they may not be necessary
to achieve equal political and electoral opportunity.” De Grandy, 512 U.S. at 1019-20 (emphasis
added). New Didtrict 25 fals squardly within the scope of this statement.

In this case, the Stat€’ s redidtricting effort mirrors precisely what De Grandy cautioned againg.
The fundamentd flaw inthe mgority’ sapproachisthat it fails to appreciate that the Latino districtscreated

in Plan 1374C are not in “the same area” as the Gingles didricts have been located higoricdly. Inthe



past, the Latino groups have enjoyed participation in the sx Gingles districts located in Plan 1000C and
in Plan 1151C. Although there are till Sx Latino opportunity digtrictsinPlan 1374C, those new digtricts
take in quite different geography and population. The State took in, geographicaly, 10 additiona counties
and portions of 4 others which span an area of at least 8,500 square miles. The State also took inmore
than 651,000 additional persons. To accomplish its goas, the state wasforced to create new Didrict 25
which reaches from the border in excess of three hundred miles north to include Higpanic population in
Travis County.

Initsefforttovdidate Plan1374C, the mgority fird tdls us that Didtrict 25 was created “[t]jo avoid
retrogression under Section 5.” Quite correctly, the mgority recognizes that the changes to Didrict 23
resulted inthe dilutionof the Latino votetherein. But then, when confronted with the language of Shaw and
De Grandy which prohibits exactly this sort of trade-off, the mgority explains that the Sate enjoysthe
flexibility under De Grandy to draw Gingles digrictsinadifferent way, solong asit creates atotd of Sx
(but only 9x) digtricts in which Lainos may dect a candidate of choice. But Gingles addresses liability
under 8 2. No one suggests the State needed to create new Didtrict 25 to guard againgt a potentia vote
dilution chalenge by aresourceful if not agpiring coditionof Latinoslivingin Travis County and those living
in the colonias over 300 miles away near the Texas-Mexico border. At yet another place in its opinion,
the mgority implicitly repudiates this very species of 8 2 liability when it holds to be non-compact the Gl
Forum’ s demondtration districts-even though al have better compactness scores than new Didtrict 15 in
Plan 1374C.

The mgority blurs the digtinction between the State' s flexibility to comply with its procedural

obligations under 8 5 and its flexibility to comply with its remedial obligations under § 2. The mgority
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misses this digtinction because it fals to appreciate the fact that the Latino opportunity didricts in Plan
1374C take in different populations and geography than before.!

The mgority’s initia reaction to new Didlrict 25 was of course correct: the State created new
Didrict 25 to “offset” the lossof old Didrict 23 for 8§ 5 preclearance purposes. But the underlying forces
driving the need for new Didtrict 25 are inconsstent with Ashcroft’srationde. At issuein Ashcroft was
Georgia s decison to unpack black opportunity districts to increase the satewide palitical might of the
minority voters. Central to Ashcroft’s willingness to provide states with flexibility was the Court’s
recognition that the plan was intended (or at least contended to be intended) to increase minority voting
srength statewide. Unlikethe effortsin Ashcroft, the dilution of Latino voting strength in Didtrict 23 was
not designed to maximize Latino voting strength statewide, and, asnoted, the mgority’ scharacterization
of Didtrict 23 as continuing on as some sort of anHipanic influence didrictis error. Under the mgjority’s
theory of influence didtricts, we are left to conclude that Congressman Bonillawill be more responsive to
the Latino community now that they congtitute over 10% less of his congtituency.

Thisturns Ashcroft onitshead. Didtrict 23 isdesigned so that the Hispanic population therein will
not influence the outcome of the dections and will not tend to make the elected representative more
respongve to the community’ s needs. The only thing the Higpanic community in Digtrict 23 will influence
isthe total population of the didtrict to meet “one person, one vote” requirements. The State action was

designed to increase Henry Bonilla schance of eectora success at the expense of Didtrict 23’ sdissatisfied

! To be sure, under any configuration, the geography spanned by the digtricts in South
and West Texasisvast. But some of the digtrictsinclude large areas to capture population; new
Didtrict 25 is noncompact because of its need, under § 5, to capture Hispanic population.
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Higpanic voters. To suggest that those minority voters cannot prevall on adilution clam under 8 2 elevates
the State’ s politica agenda over the individud rights of Latino voters in former Didrict 23. For these
reasons, | would reject the State’ s efforts to tradethe rights of Latinosin old Didtrict 23 for those in new
Didtrict 25.

E

As stated, it is my opinion that the State violated 8 2 when it dismantled old Digtrict 23 and
replaced it with new Didrict 25. If the mgority is correct that the State could draw new Didtrict 25 to
comply with its Gingles obligations, then the mgority is confronted a once with the Gl Forum plaintiffs
dilution dam. These plaintiffs clam that Plan 1374C dilutes the statewide strength of Hipanic voters
because it fallsto create a seventh Latino mgority didtrict. The mgority, however, rgects the Gl Forum
plantiffs dams for severd reasons. First, the mgority opines that the proposed districts will not be
effective. Second, themgority holdsthat thedistrictsare not compact. Third, the mgority determinesthat
De Grandy proportionality tendsto show that Plan 1374C will not have the effect of unlawfully diluting the
Latino vote. Finadly, the mgority suggests that Balderas rejected the identicdl dam. None of these
reasonsis persuasive.

1.

In this case, if the State is permitted or required to draw Gingles remedid didrictsinto the new
areas of the state and in the manner in which it did, the GI Forum plantiffs assert that the Gingles
preconditions suggest that seven mgority Latino districts should be created. | agree. The evidence is
undisputed that, under Plan 1385C, sponsored by the GI Forum plaintiffs, Latino voters congtitute the

mgority of citizen voting age population in seven congressond didtricts in South and Centrd Texas. See
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Valdespino v. Alamo Heights Independent School Dist., 168 F.3d 848 (5 Cir. 1999)(interpreting
Gingles to require consderation of citizen voting age population or “CVAFP’); Campos v. City of
Houston, 113 F.3d 544, 548 (5™ Cir. 1997)(same). These didtricts are Didtrict 15 (63.3% CVAP),
District 16 (68.0% CVAP), District 20 (58.0% CVAP), District 23 (57.2% CVAP), District 25 (58.4%
CVAP), District 27 (59.9% CVAP), and District 28 (50.3% CVAP).

The mgority resgs the Gl Forum plaintiffs demongtration plan because it believesthe plan does
not provide seven “effective’ Latino didricts. | disagree. The mgority places great emphasis on the fact
that the Higoanic CVAP of Didrict 28 inPlan 1385C isonly 50.3%. Bethat asit may, under the evidence
submitted by the GI Forum plaintiffs, the district eected the Latino candidate in 8 out of 8 elections since
1994, and the vote for the Latino candidate inthe most recent elections, 2002, exceeded 55% of the total
votein each of the four dections. See, e.g. GI Forum plaintiffs Exh. 131; (Tr. 12/16/03 am. at 29-30).
Onbaance, Didrict 28 isdmost identica in performance to Didtrict 28 in the State’ s plan 1374C despite
the fact that, in Didtrict 1374C, Didtrict 28 has an Hispanic CVAP of 56.2%. By contrast, the weakest
didrict in the Gl Forum plaintiffs demonsirationmap is Digtrict 23, which elected the Latino candidate of
choice in 5out of 8 dections at margins nearly identical to those which led the Balderas court to conclude
that Didrict 23 wasa protected minority opportunity district. Each of theremaining Latino digtrictsin Plan
1385C dlects the Laino candidatesto officein 8 out of 8 dections. Viewed in the light of these dection
returns as opposed to Imply looking at the CV AP content or any other Sngle setidtic, dl of these didtricts
perform, in terms of winning elections, at least aswell astheir counterpartsin Plan 1374C.

The mgority also relies on the testimony of experts cdled by other parties, induding Dr. Jerry

Polinard, an expert witness caled by the Vadez-Cox plaintiffs. The mgority reads Dr. Polinard’'s
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testimony to suggest that in dl cases a higher Hipanic CVAP number is necessary to find an effective
Hispanic opportunity didrict. The mgority iswrong. Inthefirg place, asset forthabove, Dr. Engstrom’s
andyss of the electionresults tell adifferent story. Moreover, Dr. Polinard wasinfact testifying about the
effects of the districts as drawn in Plan 1374C, not Plan 1385C. What Dr. Polinard said with respect to
numbersis

| have no magic number. That's going to vary—vary by Didrict. | will state the obvious,
that if the Spanishsurmame voter registration percentage goes up, the opportunity goes up.

| think you become comfortable with opportunity districts once you break into those 60
percent ranges.

(Tr. 12/16/03 p.m. at 50-51).

The mgority also citesthe testimony of the State’ s expert withrespect to new Didtrict 15 to reject
aseffective Didrict 28 in the demongtration plan. Intermsof actud e ection results, however, new Didtrict
15 appearsto performwor se thanthe Gl Forum plaintiffs proposed Didtrict 28, despitethe fact that new
Didtrict 15 has a higher Hispanic CV AP than proposed Didtrict 28.

The truth of the matter is that the effectiveness of a minority opportunity digtrict will vary by the
digtrict. A expert might find, for example, aneed for agrester Higpanic CVAP in adidtrict ranging from
Travis County to the border and covering three or four media marketsthan would be needed in adigtrict
that is somewhat more compact. Under the evidence, dl of the digtricts in Plan1385C have the numbers
to make them effective Latino opportunity didricts.

This might be acloser cal if the demographic evidence were otherwise. A showing thet Latino
population growth and voter regigtration was on the decline might counsdl a court to conclude that gains

over the short run might be offset by anticipated lossesinthe end. That is not our record. The evidence
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establishesthat the Latino voter registrationaswell as overdl populationgrowthisrising. Over the course
of the decade, the only conclusion to be drawn from this evidence is that Laino voting strength in these
digtricts will become stronger, not wesker. The Gl Forum plaintiffs have established that their proposed
digricts would be effective.

2.

Themgority dso rgjectsthe Gl Forum plaintiffs contentionthat their ditricts are* compact.” But
under the objective compactness scores, severd of the GI Forum plaintiffs demonstrationdigtrictsare, on
balance, more compact thanthose in Plan 1374C. Although afew are worse, none of the digtricts scores
worse than Didrict 15 in Plan 1374C. Under the demongtration plan, 5 of the proposed digtricts have
better “perimeter to area” scores than their counterparts in Plan 1374C. None of the didtricts in Plan
1385C have a perimeter to area score as high as Didrict 15 in Plan 1374C. Under the smdlest circle
messure, three of the demonstrationdistricts score better, one scores the same, and noneiis, again, ashigh
as Digtrict 15in Plan 1374C.

The mgority disregardsthese scores, saying the comparison® understatesthe unusua shapes of the
proposed demondiration digtricts” But it is the mgority who overstates the significance of the *unusud”
shapes of the didricts. Focusing in on the “look” of the map as opposed to the objective scores and
popul ation centers, themgority saysthat District 25 virtudly “ bisects’ Didrict 23 inthe demonstration plan.
Viewed in the context of aredidricting plan, however, the two districts make perfect sense. Didrict 23
grives to include the border communities of interest dong the Rio Grande and, at the same time, retains
over 99% of the City of Laredo—amajor border population center—in Didtrict 23. The portionsof Digtrict

25 whichdlegedly “bisect” Didrict 23 are actudly the boundaries of Dimmitt County, the total population
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of which is10,248. The population of Laredo, 99% retained in Didtrict 23, is 176,576. The Gl Forum
plaintiffs demongtration plan is, on balance, more compact than the pertinent portions of Plan 1374C.
3.

Themgority’ sprincipa answer to the Gl Forum plantiffsisthat Plan 1374C providesLatinosthe
opportunity to elect congressona candidates in substartial proportion to their share of the relevant
population as awhole under Johnson v. De Grandy. | disagree.

a

In De Grandy, the Court noted:

If the three Gingles factors may not be isolated as sufficient, Sanding aone, to prove

dilution in every multimember didricting chalenge, a fortiori they must not be when the

chdlenge goesto a series of sngle-member didricts, where dilution may be more difficult

to grasp. Plantiffs chalenging single-member districts may claim, not tota submergence,

but partia submergence; not the chance for some electora successin place of none, but

the chance for more successin place of some. When the question thus comes down to the

reasonableness of drawing a series of digtrict linesin one combination of placesrather than

another, judgments about inequaity may become closer cdls.

512 U.S. at 1012-13.

Under De Grandy, proportiondity is one factor to be considered in assessing the totality of
circumstances to determine whether unlawful vote dilution has occurred under § 2. Id. at 1022.
“Proportiondity” inthissense involvesa comparison between (1) the percentage shareof legidativedigtricts
in which the population of the protected class has a mgjority and (2) the protected class' s percentage of
the relevant population. Proportionality isonefactor to be considered, and it does not create asafe harbor

precluding § 2 liability when present, nor doesit impose per se § 2 liability when absent.

b.
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Proportionality does not compel the rgjection of the GI Forum plaintiffs daimsinthiscase. Because
of the procedurd posture in De Grandy, the Court reserved the question whether proportiondity should
be measured ona statewide bass or by focusngonasmaler area of the jurisdiction a issue. De Grandy,
512 U.S. at 1022 (“[w]e have no occas onto decide whichframe of reference should have been used if the
parties had not apparently agreed inthe Digtrict Court on the appropriate geographica scope for andyzing
the dleged § 2 violaionand devisng itsremedy.”). Other courts have struggled with the question, but many

have assessed proportiondity by focusing on the nature of the specific Voting Rights Act claims at issue?

Under the facts of the present case, De Grandy proportionality should be measured by comparing
the number of effective Latino congressiond digtricts to the Latino percentage of the relevant Statewide
population. Itistruethat the GI Forum plaintiffs proposetheir Latino didrictsin the South and West Texas

areas, however, it is equdly the case that the GI Forum plaintiffs attack the operation of Plan 1374C

2 Old Person v. Brown did not reach the question because proportionality was lacking
under either a statewide or a more narrow geographic scope. 312 F.3d 1036, 1044-46 (9" Cir.
2002) (*Our holding that proportiondity andysis could not here be limited to the didtricts of the
plaintiffs resdence does not require us to choose between the state or the four counties as frame of
reference. In either case, thereisalack of proportiondity”). And, the court in Rural West Tennessee
African-American Affairs Council v. Sundquist, adopted plaintiffs proposed geographic scope
when vote dilution claim focused on particular area of state. 209 F.3d 835, 844 (6™ Cir. 2000).
African American Voting Rights Legal Defense Fund v. Villa measured proportiondity of a
citywide gpportionment plan using the entire city, noting “[w]e dso believe that the digtrict court's focus
upon the entire city of St. Louis rather than upon the five centrd corridor wards was consstent with
Johnson. . . .We agree that Johnson stands for the proposition that the proper geographic scope for
the comparison is the scope that is pleaded in the complaint and subjected to proof.” 54 F.3d 1345
(8" Cir. 1995). Findly, in Campuzano v. Illinois Sate Board of Elections, the court stated “[f]or a
plan to provide minority voters equd participation in the politica process, it must generdly provide a
number of ‘effective’ mgority-minority didricts thet are substantialy proportionate to the minority's
share of the state’ s population.” 200 F.Supp. 2d 905, 909 (N.D. IIl. 2002).

17



because of itsimpact and its overdl effect on the Latino votersin the sate asawhole. They did not limit
their challenge to the effect of Plan 1374C to the areas in Southand Central Texas. Anintegrd part of the
damisPlan1374C’ sfailure to maintain digrictsin other partsof the stateinwhichminority communities
might play aninfluentia if not outcome determingtive role in the generd dectionsto increase the likdihood
that the elected candidate will respond favorably to the minority communities needs.

The State gpparently agreed with this approach until the evidence wasin and it became apparent
therewasaproblemunder § 2 with 1374C. The State’ spretria submissons addressed proportiondity on
a datewide bass. In paticular, the Stat€'s trid brief addressed De Grandy proportiondity and
represented, mideedingly, that proportionality was met under Plan 1374C, because Hispanics“would have
a majority of the population in 25% of the didricts” Revised State Defendants Tria Brief, filed
December 3, 2003, at 39 (emphasis added).® It was not until after the close of the evidence that the State,
or anyone else, contended that proportiondity should not be assessed statewide.

Thereisno risk that assessing proportionality onastatewidebasi swill leadto an over-representation
of Latinosin Congress. For instance, there is no evidence tending to prove that Latinos dsawhere in the
state (e.g., the panhandle, Dalas/Fort Worth, or East Texas) condtitute a reasonably compact effective
voting mgority suchthat they could in the future assert a Section 2 violation in those parts of the state and
require the creation of yet additional Gingles didtricts. Such evidence might require the court to assess
proportionaity onasmdler scale. Rural West, 209 F.3d at 844 (“The State complains thet by dlowing the

plantiffs to define the frame of reference for their § 2 claim, we will enable future litigants to carve up

3 This statement is mideading precisely because De Grandy proportiondity examinesthe
ratio of CVAP mgority digtricts to the share of the relevant population.
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successvely smaler aress of the State until they are able to maximize the number of mgority-minority
legidative digtricts-aresult not countenanced by the Voting Rights Act [but] asthe district court pointed out,
however, the Gingles preconditions operate to prevent just the sort of limitlesdy smdl ‘reverse
gerrymander’ whose specter the State raises here.”). In this case, however, the clam isthat Plan 1374C
dilutes the statewide voting strength of Latinos. That is the proper geographic scope by which to measure
De Grandy proportiondity.

C.

So measured, Latinos condtitute 32% of the total populationand 29% of the voting age popul ation
in the State of Texas. De Grandy proportiondity thus suggests that L atinos should comprise an effective
voting mgority, depending on whether one uses voting age or totd population figures, in possibly nine or
tensuchdigtricts. Under either measure, Plan 1374C fail sto provide proportiond representation to L atinos.
Latinosenjoy the ability to elect representatives of their choice in only six didricts Didricts15, 16, 20, 25,
27 and 28. Asaresult, Plan 1374C fails to provide proportional representation.

The mgority concludesthat proportionality should be assessed onthe basis of the minority group’s
percentage of the citizen voting age population. The mgority overlooks that this question arises in the
context of the gpportionment of seatsto the United States Congress. The seats are apportioned according
to total population. From 1990-2000, the Latino growth in Texas accounted for more than 60% of the
state’ stotal population. The date thus enjoys the benefit of the total Latino population through an increase
inits Anglo congressiond delegation, but at the same time seeksto restrict the Latino’ s opportunity to eect
to the fewest number of didricts. Latinos are thus counted one way for apportionment purposes, but

another whenit comesto equa opportunity to participate in the political process. Stated another way, the
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date seeks the maximum use of the Latino population to gain power but seeks to minimize the sharing of

power with the Latinos by using amore redtrictive measure.

d.

Even assuming the correctness of the mgority’ sapproach, however, 6 digtricts out of 7 remains at
the low end of rough proportiondity. For reasonsthat are gpparent from thisrecord, the mgority errswhen
it rejects the 8 2 daims by rdying on rough proportionality. | would ascribe far less weight to the
proportionality issue giventhe circumstancesunder whichthe present case comesto us. Wemust remember
that the State is having to defend this claim because it made the conscious choice to dismantle aminority
opportunity digtrict to thwart the growing Latino dissatisfactionwithanincumbent Congressman. Just when
it became gpparent that District 23 was becoming more effective for the class it was intended to protect,
the Stateintentiondly dteredit. The State thusplaced itsdlf in thisposition and therlated position of having
to create anew Latino opportunity didtrict to meet aretrogressionconcern. Althoughthemaority concludes
thisaction is permitted by De Grandy, that case regjected a safe harbor rule precisely because such arule
would encourage statesto do what Texasdid: create an “offsetting” district where none was necessary and
subdtitute one group’ s vating rights for another.

The weght ascribed to proportiondity by the mgority dlows the Stateto mask itseffortsto thwart
the policiesunderlying the Voting RightsAct. Toilludtrate, supposethat new Didrict 15in Plan 1374Cfails
to perform and does not elect a candidate of choice for Latinos. Suppose further that over the course of
the next few years, the Latino community mobilizesand puts pressure onthe incumbent. To useDe Grandy

to permit the State at that stage to dismantle Digtrict 15 and create anew didrict somewhere else has a
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tendency to perpetuate the legacy of discrimination, not to thwart it. Our record, and the State's action

directed toward old District 23, is no different.

4,

Fndly, the mgority suggests that the Balderas court rgiected thisidenticd clam. The Balderas
court did not. It isironic that the State finds comfort in a remedid order that the Legidature rgected as
contralling. Although | agree that the State has the authority to enact aredidricting plan, that new planmust
gtand or fal on its own merit, and not on any language of the Bal deras remedia order—an order whichmust
be read in context of Plan 1151C as a whole and which did not purport to address the merits of Plan
1374C. Balderas drew aremedia plan without the benefit of ether the controlling citizen voting age
population data or the most recent eection returns. Those data are now available. Under those figures,
seven didricts may be drawn in which Latino voterswill have the opportunity to eect ther candidates of
choice to Congress.

Balderas was primarily motivated by the desire to meet the Supreme Court’ sholding that afedera
court should draw aremedid plan bearing inmind the requirements of the Voting RightsAct. Theremedid
order was thus forced to straddle the requirements of 8 2 and 8 5. At that time, prior to Ashcroft, a
compdling argument could be made that a reduction in the overdl Latino voting strength in any of the
particular districts would have worked a retrogression prohibited by 8 5. One of the forces driving the
Balderas court’ s rgjection of aseventhLaino digtrict inthe Central and South Texasregions was that very
concern. But the Attorney Genera has concluded, at least asto Plan 1374C, that anincresseto therelevant

geographic and population locations to accommodate six Latino didricts, coupled with a corresponding
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reduction in the strength of Didrict 15, will not lead to a retrogression of the minority group’s effective
exercise of the dectord franchise. It isincumbent upon us, therefore, to assesswhether, by embracing thet
increased geographic areaand drawing new didtricts, the State hasdrawn itsdigtrictsinaway that will dilute
the strength of the Latino vote therein.

The sateistryingto haveitscake and eat it too. The Balderas court found no vote dilution based
onthetotality of the circumstances thenbeforeit. TheBalderas court expressy noted that itsremedia plan
increased the Latino voting strength in Digtrict 24 and created a minority opportunity didirict in Didtrict 25
and, indoing so, hardly Ieft “ableak terrain” for minority voting opportunities. Similarly, under Plan 1151C,
Latino votersenjoyed substantid influence over the outcome of the eectionsin, at aminimum, Didtricts 10,
11 and 17 whichinfluence, in turn, increased the likelihood that the eected candidates from those didiricts
would be respongive to the needs of the minority communities. Thepresencein 1151C of digtrictsinwhich
the candidates are responsve to the needs of the minority community is arelevant congderation under the
Zimmer factors. Under the totdity of the circumstances, the failure to create additiond opportunities did
not lead to adilutionin statewide Latino voting strength.  Section 2 is concerned with effects, and the State
is unable to point to the presence of these minority influence didtricts to counterbalance itsfalureto create
aseventh Laino mgority-minority digtrict. The State cannot rely on the Balderas order to overcome this
particular Section 2 chalenge any more than the plaintiffs can rely on it to defeet the Legidature sability to
redigrict mid-decade. Balderas therefore stands as no opposition to the GI Forum plaintiffs Section 2

dam.
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[1.
My opinion that the State violated § 2 whenit dismantled old Digtrict 23 and replaced it with new
Didrict 25 rendersit unnecessary to assess whether the “bacon strip” digtrictsviolate the principles set forth
in Shaw v. Reno and its progeny. * Restructuring of the South and Central Texas digtricts is necessary to
remedy that 8 2 violation. It isdoubtful that the court could, consstent with Upham v. Seamon, Smply
remedy the areas adjoining Didrict 23, without treading on the state's policy as reflected overdl in Plan
1374C. It ispossible that any new configurationwould cure any Shaw issues. For present purposes, it is
enough for me to embrace the wisdom of Dr. Alford s opinion that any Shaw issues present in South and
Central Texas under Plan 1374C resulted from the state’s own action in dtering Didrict 23 for politica
purposes. The ripple effect of changesto this area of the map, however, would likely be felt acrossalarge
portion of the sate. E.g., Miller v. Johnson, 521 U.S. 74, 86 (1997). Given the primary schedule, and
the evidence in the record about the difficulties of conducting the e ections even under the plan as enacted
by the State, | would grant the Legidature the opportunity to cure these defects and order the eectionsto
be held under Plan 1151C, a plan that is beyond dispute alega one.
V.
This is not an easy case. My colleagues  concerns with interfering with legidative and politica
prerogatives are not without force, and | agree that politics motivated many of the decisons involvedin the
case. Asdfficult asthe caseis, however, | am unable to agree with the mgjority that 8§ 2 was not violated

when the state enacted Plan 1374C. | therefore dissent from that portion of the court’s opinion.

4 | agree that Digtrict 29 in Houston is not subject to such a chalenge.

23



V.

As| dated at the outset, | reluctantly concur with the court’s judgment insofar as it addresses the
dams related to the dismantling of Didrict 24. It is not so much my agreement with the mgority’s
assessment of the facts that causes me to do o, but rather it isinstead the lack of clear guidance from the
Supreme Court or the circuitsregarding the extent to which Ashcr oft’ srecognitionof the vaue of coditiond
and influence didtricts carries over into the 8 2 context. At the present time, controlling law compels the
conclusion reached by the mgority.

The question whether § 2 creates influence dilution ligbility is a close one-made so by languagein
Ashcroft recognizing the importance and the value of such didricts. My philosophica trouble with the
controlling law’ ssacrosanct view of the 50% rule flows from the fact thet the VVoting Rights Act endeavors
to put minority voters on an equa foating in dl aspects of the political process. See generally Stanley

Pierre-Louis, The Pdliticsof Influence: Recognizing Influence Dilution Claims Under Section 2 of the Voting

Rights Act, 62 U. Chi. L. Rev. 1215, 1224 (1995)(*Indeed, Section 2 refers to open participation for
minority votersin the *politica processes leading to nomination or eection’” aswell as the opportunity ‘to
elect representatives of choice””) Just as minority voters are not immune from the obligationto “pull, haul,
and trade to find common political ground,” neither should aredigtricting plan have the effect of operating
unequaly on aminority group’s ability to engage in these very activities.

Participationinthe political processishard work. Itisharder for minority groupswho have suffered
the legacy of ahistory of officid discrimination. We heard compeling testimony from Derdyn Davis, the
Chairman Emeritus of the Texas Codlition of Black Democrats, about just how hard it isfor minority voters

inthe state of Texas. She described the grassroots efforts of her and others to build coditions, mohilize,
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and increase the African Americaninfluenceinthe state’ s palitical mechine. Theeffortsdid not focuson one
location in the state, but extended Statewide. The testimony of others was consistent.

Under Plan 1000C, in use until the 2000 census, the black citizenvoting age population of Didtrict
24 was20.1%. Under Plan 1151C, the court drawn plan, Digtrict 24 has a black voting age population of
21.4%. The dectorate in the Democratic primary over the last four eection cycles has been roughly 64%
African American. Both Dr. Lichtman and the State' s expert, Dr. Gaddie, agreed that current District 24
performs for African Americans because those voters control the primary election. The key to the
performance of Didtrict 24 isthe makeup of the balance of the didtrict. 1t isapolitical redity that blacksand
Latinos in Texas vote largdy Democratic in the genera eections. They do so because, at least in Texas,
the Democratic candidates are generaly more responsive to the concerns of these minority communities.
Under Texas sdectionscheme, inaDemocratic leaningdistrict, the key to aminority group’ sability to elect
a candidate of itschoice onan ongoing basis isfound inthe group’ spractica ability to “pull, haul, and trade
to find common palitical ground” in the Democratic primary. The &bility to nominate in such didricts is
tantamount to the ability to elect.

The Supreme Court recently reminded us that “the power to influence the political process is not
limited to winning elections” Ashcroft, 123 S.Ct. at 2512. Ashcroft noted that “various studies have
suggested that the most effective way to maximize minority voting strengthmay be to create more influence

or codition didricts” 1d. at 2512-13 (citing David Lublin,_Racid Redidricting and African-American

Representation: A Critigue of “Do Mg ority-Minority Districts Maximize Substantive Black Representation

in Congress?” 93 Am. Pol. Sci. Rev. 183, 185 (1999); Charles Cameron, David Epstein & Sharyn

O'Hdloran,_ Do Majority-Minority Digricts Maximize Substantive Black Representation in Congress?, 90
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Am. Pol. Sai. Rev. 794, 808 (1996); C. Swain, Black Faces, Black Interests193-234 (1995); and Bernard

Grofman, LisaHandley, & David Lublin, Drawing Effective Minority Didricts: A Conceptua Framework

and Some Empirical Evidence, 79 N.C.L. Rev. 1383 (2001)). If the most effective way to maximize

minority voting strength is to create more influence or codition digtricts, then the most effective way to
minimize minority voting strength may be to dismantle those digtricts inwhichaminority group has proven
successful inits efforts to “pull, haul, and trade to find common political ground.™

Ashcroft leaves the state with flexibility to choose the method of creating fewer black mgority-
minority digrictsin favor of a greater number of influenceor coditiondigtricts. Alternatively, agtate enjoys
the flexibility to strengthenitsexising maority-minority districtsto ensure those districtswill continue to el ect
candidates of choice of the minority community. 1n the Dalas/Fort Worth area, Texas chose neither route.
Texas identified Didrict 24, in which the minority community played a decisve role in the nomination and
election processes and, because that group was not a litera mgority and elected an Anglo Democrat,
rearranged a cohesive community of those votersnot into new Didtrict 12 (wherethey might have an impact
on the genera dection), but into new Didrict 26. Thisarrangement hasthe practicd effect of diminating the
minority voters politica influence. But it has a much larger effect: by treating the minority group in this
manner, the state action, | fear, will have the effect of destroying the minority group’s hope. It is not

accidentd that, unlikethe planin Ashcr oft, the present plan had overwhelming oppositionfromthe minority

5 Recent decisonsinterpreting Ashcroft have held that influence dilution dams are
cognizable. Thefirg, Metts v. Murphy, supra, is cited by the mgjority. The second is McNeil v.
Legislative Apportionment Commission, 828 A.2d 840, 853 (N.J. 2003)(holding a provision of
New Jersey’ s state condtitution preempted under Section 2 of the Voting Rights Act and noting “we
believe that Georgia v. Ashcroft supports our conclusion that [influence dilution] cdaims are
permitted”).
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legidators. The law's indstence on a 50% mgority shidds this move, but a the same time it ignores the
political and socid redity that there is more to participation in the eectora process than winning eections.

It isno answer that the disparate destruction of such codlitions might be tough to identify and even
harder to remedy. Our charge is not to decide just the easy cases: it is to apply and, when necessary,
enforce the protections of the Vaoting Rights Act. The question, difficult asit may be to answer, should be
whether thetrestment of suchminority coditions disproportionately affectsthose voters' ability to participate
in the political process. The remedy need not require the protection inviolate of an old didtrict, but it might
require the crestion of a more competitive one.

The trestment of the minority coditionsin old Didrict 24 wasincongstent withthe purposes of the
Voting Rights Act. The evidence demondtrates that District 24 under Plan 1151C and Plan 1000C
functioned as a didtrict that fostered our progression to a society that isno longer fixated on race. Under
this record, the black voters in old Didrict 24 repeatedly nominated and helped to elect an Anglo
congressman with an impeccable record of respongveness to the minority community. Tothisend, | view
the fact that Congressman Frost has not had a primary opponent to reflect favorably onhis record. | would
credit the tesimony of Mayor RonKirk and Senator Royce West. Their tesimony concerning how Didtrict
24 functions for the African American community is persuasive. Although the State, for 8 5 purposes,
created anew black opportunity didirict inthe Houston area, thisis of little consol ationto the minority voters
in old Didrict 24, particularly the African American community in Tarrant County. The politica influence
of that minority community hasbeen diluted, understanding, asdid the court in Ashcroft, that power at the
polls and participationinthe political processis not dways measured by mathematical mgorities. Giventhe

current state of the law, however, | join the court’ s judgment denying relief on the plaintiffs daim thet the
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State violated § 2 by the dismantling of Didtrict 24. For the same reasons, | necessarily join the court’s
judgment denying rdlief with repect to the plaintiffs damsthat the changesto Didricts 1, 2, 4, 9, 10, 11

and 17 resulted in cognizable influence dilution dams
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